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The Assignment of Claims Act of 1940 
And the Surety 


by E. KEMP CATHCART 


HE liveliest subject to- 

day, suretywise, is “The 
Assignment of Claims Act 
of 1940.” Even though the 
series of Acts concerning 
the assignments of claims 
against the United States is 
old, very old,—in fact, it 
goes back way before the 
days of the civil war and 
before the organization of 
the Court of Claims—yet 
today the subject of assign- 
ments of claims is still ex- 
tremely alive and active. 


To understand this Act, it 
is necessary to start at the 
beginning of the legislation 
ending in the present law. A 
start could even be made with 
the Constitution of the United 
States, Section 9, Article 1, 
Clause 7, which provides: 


“No money shall be drawn from the Trea- 
sury but in consequence of appropriations 
made by Law; and a regular Statement and 
Account of the Receipts and Expenditures 
of all public money shall be published from 
time to time.” 


Provisions of the First Claims Act 


The first Act was passed by the 29th Congress 
on July 29, 1846, 9 Stat. at Large 41, and 
was entitled “An Act in Relation to the 
Payment of Claims”, which Act provides 
as follows: 


“That whenever a claim on the United States 
aforesaid shall hereafter have been allowed 
by a resolution or act of Congress, and 
thereby directed to be paid, the money shall 
not, nor shall any part thereof, be paid to 
any person or persons, other than the claim- 
ant or claimants, his or their executor or 
executors, administrator or administrators, 
unless such person or persons shall produce 
to the proper disbursing officer a warrant 
of attorney executed by such claimant or 
claimants, executor or executors, adminis- 
trator or administrators, after the enactment 
of the resolution or act following the claim; 
and every such warrant of attorney shall 
refer to such resolution or act, and ex- 
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pressly recite the amount 
allowed thereby, and shall 
be attested by two competent 
witnesses, and be acknowl- 
edged by the person or 
persons executing it, before 
an officer having authority 
to take the acknowledgment 
of deeds, who shall certify 
such acknowledgment; and 
it shall appear by such cer- 
tificate that such officer, at 
the time of the making of 
such acknowledgment, read 
and fully explained such 
warrant of attorney to the 
person or persons acknowl- 
edging the same.” 


Act Intended to 
Prohibit Assignments 





this Act emphasizes that 
payment of claim shall not be made to any 
person or persons other than the claimant 
unless such person or persons produce a 
warrant of attorney taken after the enact- 
ment of the resolution or act allowing the 
claim. This Act does not specifically refer 
to an assignment, but as the usual way any 
person or persons, other than the claimant, 
would be entitled to receive payment of the 
claim would be by assignment, I think it 
is a safe assumption that the Act intended 
to prohibit assignment. 


The Supreme Court decided in the case of 
United States v. Gillis, 95 U.S. 407, 24 L. Ed. 
504, that an assignment of a claim against 
the United States could not transfer legal 
title thereto without the aid of some statute, 
and at the time this Act was passed, there 
was no law of Congress authorizing the 
assignments of claims against the United 
States. United States v. Robeson, 9 Peters 
319, 9 L. Ed. 143. 


It is difficult to understand the necessity 
for the Act of 1846 prohibiting payment to 
any person or persons other than the claim- 
ant, his executor or administrator, but for 
the reason that the Constitution of the 
United States authorizes Congress to pass 
a resolution or act authorizing the payment 


INSURANCE LAW JOURNAL 





(131) 














of claims. Therefore, although the Act of 
1846 does not create any rights, it does 
state the procedure to be followed in the 
payment of claims. Under the law as it 
existed at that time, no payment to any 
person or persons other than the original 
claimant, his executor or administrator, would 
have been made even though the Act of 
1846 had not been passed. United States v. 
Gillis, supra. 


The Act to Prevent Frauds 
on the Treasury 


Apparently after the Act of 1846, the Gov- 
ernment was experiencing difficulty with 
persons’ having claims against it being repre- 
sented by public officials or members of the 
Senate or Congress, and it was possibly 
thought that such a condition left the door 
open for fraud, especially if the decision 
respecting the claim was left with the official 
having an interest in the result and partici- 
pating in the payment. Therefore, on Febru- 
ary 26, 1853, Congress passed another Act 
entitled “Act to Prevent Fraud upon the 
Treasury of the United States”, 10 Stat. 
at Large 170, which Act, in addition to 
prohibiting any officer of the United States, 
or person holding any place of trust or 
profit, or discharging any official function 
under, or in connection with, any Executive 
Department, the Senate, or the House of 
Representatives from representing any per- 
son or persons having claims against the 
United States, and providing penalties for 
such representation, destruction of records, 
the giving or acceptance of bribes, provides, 
in reference to the assignments of claims, 
as follows: 


“That all transfers and assignments here- 
after made of any claim upon the United 
States or any part or share thereof, or 
interest therein, whether absolute or condi- 
tional, and whatever may be the consideration 
therefor, and all powers of attorney, orders, 
or other authorities for receiving payment of 
any such claim, or any part or share thereof, 
shall be absolutely null and void, unless 
the same shall be freely made and executed 
in the presence of at least two attesting 
witnesses, after the allowance of such claims, 
the ascertainment of the ‘amount due, and 
the issuing of a warrant for the payment 
thereof. 

* * * 

“Section 7. And be it further enacted, That 
the provisions of this act and of the act of 
July 29, 1846, entitled ‘An Act in Relation 
to the Payment of Claims’, shall apply and 
extend to all claims against the United 
States, whether allowed by special acts of 
Congress, or arising under general laws or 
treaties, or in any other manner whatever.” 
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Validation of Assignments 
by Act of 1853 


The Supreme Court has said an assignment 
of a claim against the United States cannot 
transfer legal title thereto without the aid 
of some statute. United* States v. Gillis, supra. 
Therefore, I do not see that the provision 
of the Act of 1853, with particular reference 
to making the assignment of a claim against 
the United States null and void, was of 
importance, because such Act merely affirmed 
the legal position of the parties existing at 
that time, but that part of the Act permit- 
ting assignments of claims against the United 
States upon the following conditions: 


(1.) Such assignment shall be freely made 
and executed in the presence of at least 
two attesting witnesses, 


(2.) After the allowance of such claims, 
(3.) The ascertainment of the amount, 


(4.) The issuance of a warrant for the 
payment thereof, 


was something new, and did validate assign- 
ments under such conditions provided the 
requirements of the Act of 1846 were com- 
plied with. 


Act of 1853 Not Intended to 
Supersede 1846 Act 


The seventh section of the 1853 Act very 
clearly indicates that it was not the purpose 
or intention of Congress to have this Act 
supersede the Act of 1846. The two Acts 
were to co-exist and it appears that the 
latter Act, namely, that of 1853, was to be 
construed in the light of the Act of 1846 
as to the authentication of claims. 


Assignment Requirements 
of the Act of 1846 


It would seem, therefore, that to validate 
an assignment of claim against the United 
States, in addition to meeting the require- 
ments of the Act of 1853, the requirements 
of the Act of 1846 must be met, which are: 


(1.) The warrant of attorney shall refer to 
the resolution or act allowing the claim. 


(2.) Expressly recite the amount allowed 
thereby. 

(3.) Shall be attested by two competent 
witnesses, 

(4.) Shall be acknowledged by the person 
or persons executing it, before an officer 
having authority to take the acknowledgment 
of deeds, who shall certify such acknowledg- 
ment; and it shall appear by such certificate 
that such officer, at the time of the making 
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of such acknowledgn.ent, read and fully 
explained such warrant of attorney to the 
person or persons acknowledging the same. 
9 Stat. at Large 41. 


Application of 1853 Act 
to All Claims 


The Act of 1853 for the first time speci- 
fically sanctioned the assignments of claims 
against the United States, but only under 
certain conditions. 10 Stat. at Large 170. 
Although the title of this Act would imply 
that it applies only to claims filed against 
the United States Treasury, the Supreme 
Court has held that it applies to claims in 
every tribunal in which they may be as- 
serted. United States v. Gillis, supra. The 
Court reached this conclusion because of 
the fact that in addition to claims, being 
filed against the United States Treasury, 
they were also being presented to Congress. 
Hence when Congress enacted the law of 
1853, it was its intention to have it apply 
to all claims filed against the United States. 
The Court further said that a claim cannot 
be assigned so as to enable the assignee 
to bring suit against the United States. 
United States v. Gillis, supra. 


Prior to the Act of 1853 there had been 
no act passed by Congress which authorized 
the assignment of claims against the United 
States. If any such claims were assigned 
and sanctioned by the Treasury Depart- 
ment, they were considered as merely giving 
the assignee the right to receive the money. 
Such an assignment was not considered as 
vesting in the assignee a legal right to bring 
suit against the Government or to offset 
it in a suit against him. United States v. 
Robeson, supra. Moreover, if.any of the re- 
quirements of the statute are not complied 
with, the assignment will be null and void. 
National Bank of Commerce v. Downie, 218 
U.S. 34S. 


Creation of Court of 
Claims in 1855 


Following the Act of 1853 and on February 
24, 1855, Congress passed the Act creating 
the Court of Claims, which Act provides as 
follows: 

“That a court shall be established to be 
called a Court of Claims, to consist of three 
judges, to be appointed by the President, 
by and with the advice and consent of the 
Senate and to hold their offices during 
good behavior; and the said court shall 
hear and determine all claims founded upon 
any law of Congress, or upon any regula- 
tion of an executive department, or upon 
any contract, express or implied, with the 
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Government of the United States, which 
may be suggested to it by a petition filed 
therein; and also all claims which may be 
referred to said court by either house of 
Congress. It shall be the duty of the claim- 
ant in all cases to set forth a full statement 
of the claim, and of the action thereon in 
Congress, or by any of the departments, if 
such action has been had; specifying also 
what person or persons are owners thereof 
or interested therein, and when and upon 
what consideration such person or persons 
became so interested.” 10 Stat. at Large 612. 


The Act creating the Court of Claims gives 
to the court jurisdiction over all claims which 
could be presented to the Government under 
the Acts of 1846 and 1853. It does not 
repeal any of the provisions of the Acts of 
1846 or 1853, nor does it make any claims 
assignable that were incapable of assignment 
before its enactment. United States v. Gillis, 
supra. 


Construction of Act of 1855 
as to Assignments 


It is important to emphasize that part of 
the Act creating the Court of Claims which 
requires the claimant to specity what person 
or persons are owners of the claim or inter- 
ested therein, and when and upon what 
consideration such person or persons became 
so interested. It has been argued that this 
part of the Act of 1855 was a declaration on 
the part of Congress that the Act of 1853 
covered the assignment of claims as such 
language referred specifically to assignments, 
and, therefore, in the light of such declara- 
tion Congress intended validating claims 
against the Government. In answer to this, 
the Supreme Court said: 


“Now, the Act of 1855 does not declare that 
any claims against the United States shall 
be assignable. At most, it suggests that 
claims which are assignable may be sued 
in the Court of Claims in the name of the 
assignee, without undertaking to declare 
what claims may be assigned. That there 
may be such claims is clearly stated in the 
Act of 1853, and there are devolutions of 
title by force of law, without any act of 
parties, or involuntary assignments, com- 
pelled by law, which may have been in view. 
There is, therefore, no necessary incon- 
sistency between the two Acts.” United 
States v. Gillis, supra. 


Surety’s Right of Subrogation 


The Act of 1846 inferentially prohibits 
assignments of claims against the United 
States, and the Act of 1853 specifically pro- 
vides such assignments shall be null and 
void except under certain conditions and 
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circumstances, yet these prohibitions did 
not then and do not now affect a surety’s 
right of subrogation. Calvert v. London Dock 
Co., 2 Keen 638 (1835) ; Prairie State Bank v. 
United States, 41 L. Ed. 412; In re Duncan, 
127 F. (2d) 640; Maryland Casualty Co. v. 
United States, Court of Claims Case No. 
45659, decided January 3, 1944. Congress had 
such rights in mind when using the language 
here emphasized in the Act of 1855, and the 
Supreme Court seems to confirm this 
thought when it indicates such language 
refers to claims by devolution of title re- 
sulting from force of law without act of the 
parties. United States v. Gillis, supra. 


The reference to the surety’s position is 
here mentioned to strengthen the conclusion 
subsequently reached concerning the right 
of the surety under the Assignment of Claims 
Act of 1940. 


Legislation Intended 
to Protect Government 


In Irwin v. United States, 97 U. S. 392, it 
was ruled that the Act of 1853 applied to 
cases of voluntary assignments of demands 
against the Government and did not em- 
brace cases where title is transferred by 
operation of law. “The passing of claims 
to heirs, devisees, or assignees in bank- 
ruptcy,” said the court, “are not within the 
evil at which the statute aimed.” 


The Court in the case of Goodman v. Niblack, 
102 U. S. 556, said, ‘““The mischiefs designed 
to be remedied by the statutes are mainly 
two: 


“]—The danger that the rights of the Gov- 
ernment might be embarrassed by having to 
deal with several persons instead of one, 
and by the introduction of a party who was 
a stranger to the original transaction. 


“2—That, by a transfer of such claim 
against the Government to one or more 
persons not originally interested in it, the 
way might be conveniently opened to such 
improper influences in prosecuting the 
claim before the departments, the courts, 
or the Congress as desperate cases where 
the reward is contingent on success, so 
often suggest. 


“Both these consideratiéns, as well as a 
careful examination of the statute, leave no 
doubt that its sole purpose was the protec- 
tion of the Government and not that of the 
parties to the assignment.” 


The Bailey case certainly and definitely 
illustrates the fact that the Government is 
to be protected. Notwithstanding the fact 
that an assignment was taken in that case 
(1) before the allowance of the claim, (2) 
before the ascertainment of the amount, and 
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(3) before the issuance of warrant for the 
payment, such assignment was recognized 
by the officials of the Treasury and over 
$200,000.00 was paid to the assignee. When 
the original claimant demanded duplicate 
payment because such assignment was null 
and void under the Acts of 1846 and 1853, 
the Court said, 


“The Statutes in question are not to be in- 
terpreted according to the literal accepta- 
tion of the words used * * * The question 
is whether payment to one, who had been 
authorized to receive it, by the power of 
attorney executed before the allowance of 
the claim by the Act of Congress, was good 
as between the Government and the claim- 
ant, where, at the time of payment, such 
power of attorney was unrevoked. If, in 
respect of transfers or assignments of 
claims, the purpose of the statute, as ruled 
in Goodman v. Niblack, was to protect the 
Government, not the claimant in his deal- 
ings with the Government, it is difficult to 
perceive upon what ground it could be held 
that the statutory inhibition upon powers 
of attorney in advance of the allowance of 
the claim and the issuing of the warrant, 
can be used to compel a second payment 
after the amount thereof has been paid to 
the person authorized by the claimant to 
receive it. A mere power of attorney given 
before the warrant is issued—so long, at 
least, as it is unexecuted—may undoubtedly 
be treated by the claimant as absolutely 
null and void in fact. And it may be so 
regarded by the officers of the Government 
whose duty it is to adjust the claim and 
issue a warrant for its amount. But if those 
officers chose to make payment to the per- 
son whom the claimant, by formal power 
of attorney, has accredited to them as au- 
thorized to receive payment, the claimant 
cannot be permitted to make his own dis- 
regard of the statute the basis for impeach- 
ing the settlement had with his agent. To 
hold otherwise would be inconsistent with 
the ruling heretofore made—and with which, 
upon consideration, we are entirely satis- 
fied * * *.” William Bailey, et al. v. United 
States, 109 U. S. 432. 


Simplification .of Prior Acts 
by Act of 1901 


Apparently to simplify the Act of 1846 and 
that part of the Act of 1853 pertaining to 
assignments of claims, Congress in 1901 
passed an Act entitled “Debts by or to the 
United States,” Sec. 3477, U. S. Comp. Stat., 
1901, which Act provided as follows: 


“All transfers and assignments made of 
any claim upon the United States, or of 
any part or share thereof, or interest therein, 
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whether absolute or conditional, and what- 
ever may be the consideration therefor, and 
all powers of attorney, order or other au- 
thorities for receiving payment of any such 
claim, or of ony part or share thereof, shall 
be absolutely null and void, unless they are 
freely made and executed in the presence 
of at least two attesting witnesses, after 
the allowance of such a claim, the ascer- 
tainment of the amount due, and the issuing 
of a warrant for the payment thereof. Such 
transfers, assignments and powers of at- 
torney, must recite the warrant for pay- 
ment, and must be acknowledged by the 
person making them, before an officer hav- 
ing authority to take acknowledgments of 
deeds, and shall be certified by the officer; 
and it must appear by the certificate that 
the officer, at the time of the acknowledg- 
ment, read and fully explained the transfer, 
assignment or warrant of attorney to the 
person acknowledging the same.” 


Amendment of 1901 Act 
by Act of 1908 


Congress on May 27, 1908 amended this 
last Act and in order to clearly show the 
part amended, I am quoting the Act of 1901 
as amended, and italicizing that part of the 
Act that constitutes the amendment. 


“All transfers and assignments made of any 
claim upon the United States, or of any part 
or share thereof, or interest therein, whether 
absolute or conditional and whatever may 
be the consideration therefor, and all powers 
of attorney, orders, or other authorities for 
receiving payment of any such claim, or of 
any part or share, thereof, except as provided 
in section 204 of this title, shall be absolutely 
null and void, unless they are freely made and 
executed in the presence of at least two 
attesting witnesses, after the allowance of 
such a claim, the ascertainment of the 
amount due, and the issuing of a warrant 
for the payment thereof. Such transfers, 
assignments, and powers of attorney, must 
recite the warrant for payment, and must 
be acknowledged by the person making 
them, before an officer having authority to 
take acknowledgments of deeds, and shall 
be certified by the officer; and it must ap- 
pear by the certificate that the officer, at 
the time of the acknowledgment, read and 
fully explained the transfer, assignment, or 
warrant of attorney to the person acknowl- 
edging the same. The provisions of this 
section shall not apply to payments for rent 
of post-office quarters made by postmasters to 
duly authorized agents of the lessors.’ Sec. 
-" U. 3. Rev. Stat.:.51 U. S.C. A, See. 
03. 
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The exception referred to in this amendment 
probably refers to the amendment embraced 
in the last sentence of this amended Act. 
Neither the Act of 1901 nor the amendment 
of 1908 changed in any way the provisions 
of the Acts of 1846 and 1853, except pay- 
ments for rent of post office quarters made 
by postmasters to duly authorized agents 
of the lessor are excluded from the opera- 
tion of such Acts, 


Rights of Sureties and 
Lending Banks Considered 


Consider at this point the right of the surety 
under these Acts and the right of the banks 
who lend money to a contractor, because it 
is the purpose of this article to consider 
their respective rights under these laws and 
laws subsequently enacted, including the 
Assignment of Claims Act of 1940. 


Contract Not Completed— 
Personal Surety’s Rights 


The grandfather of the cases deciding the 
rights between the sureties and the banks 
is the Prairie State National Bank case. 
Prairie State National Bank v. United States, 
41 L. Ed. 412. The Prairie State National 
Bank secured from the contractor, Charles 
Sundberg & Company, a power of attorney 
in the name of the bank’s representative, 
one Van Zandt, authorizing Van Zandt to 
receive final payment under a contract dated 
May 10, 1888, between Charles Sundberg & 
Company and the United States for the con- 
struction of a customhouse at Galveston, 
Texas. This power of attorney is dated 
February 3, 1890. In consideration of the 
power of attorney, the Prairie State Bank 
made certain advances or payments to Sund- 
berg & Company, which advances or pay- 
ments the Prairie State Bank claimed were 
actually used in the performance of the 
contract. At the time the contract was 
entered into between Sundberg & Company 
and the United States, or May 10, 1888, 
Charles A. Hitchcock executed a surety 
bond on behalf of Sundberg & Company 
guaranteeing performance of the contract 
to the United States. During May of 1890, 
Sundberg defaulted in the performance of 
the contract, and Hitchcock, as surety, 
thereupon assumed the completion of the 
contract at a substantial loss. Both the 
Prairie State Bank and Hitchcock, the surety, 
claimed the balance due under the contract. 
Justice White, speaking for the Supreme 
Court, said that Hitchcock, as surety on 
the original contract, was entitled to assert 
the equitable doctrine of subrogation, that 
such right dated from the time of the 
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original contract (May 10, 1888), and that 
the right of Hitchcock to subrogation, there- 
fore, clearly entitled him, when, as surety, 
he fulfilled the obligation of Sundberg & 
Company to the Government, to be substi- 
tuted to the right which the United States 
might have asserted against the balance due 
under the contract. Justice White further 
said: 


“It is self-evident that considering the 
agreements between Sundberg & Company 
and the bank on an intended transfer pro 
tanto of the rights of the latter to the result 
of the contract with the United States such 
transfer would be void under United States 
Revised Statutes, Section 3477.” 


This case is still the law today, since it has 
been constantly followed but never over- 
ruled. 


Contract Completed— 
Payment of Bills by Corporate Surety 


The decision in the Henningsen case came 
along in 1908. R. M. Henningsen v. United 
States, 52 L. Ed. 547. This case also in- 
volved a dispute between the surety and 
the bank over the balance due under the 
contract, and the surety again prevailed. 
During May, 1903, Henningsen entered into 
a contract with the United States to con- 
struct some buildings at Fort Lawton, 
Washington. On March 16, 1904, Henning- 
sen assigned the payment then due or there- 
after to become due to R. R. Spencer in 
trust for the National Bank of Commerce 
of Seattle to secure loans already made by 
the bank to Henningsen as well as subse- 
quent loans. Henningsen constructed the 
buildings in accordance with the terms of 
the contract, but defaulted in his obligation 
under the contract to pay bills for labor 
and material. The United States Fidelity 
and Guaranty Company of Baltimore, a 
corporate surety in this case as distinguished 
from a personal surety in the Prairie State 
Bank case, executed its surety bond to the 
United States and on behalf of Henningsen 
at the time the contract was signed, guaran- 
teeing performance of the contract by Hen- 
ningsen and the payment of bills for labor 
and material. The United States Fidelity 
and Guaranty Company, upon default of 
Henningsen in the payment of bills for labor 
and material, was compelled to meet this 
obligation. 


The important difference between the Prairie 
State Bank case and the Henningsen case is 
that Henningsen completed the contract but 
failed to pay his bills for material and labor 
and that a corporate surety executed its 
bond in the Henningsen case, whereas such 
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bond was by a personal surety in the Prairie 
State Bank case, and the contractor in that 
case failed to complete the contract. 


The court said of the surety in the Henning- 
sen case, “It paid the laborers and mate- 
rialmen, and thus released the contractor 
from his obligations to them and to the same 
extent released the Government from all 
equitable obligations to see that the laborers 
and supplymen were paid. It did this not 
as a volunteer, but by reason of contract 
obligations entered into before the com- 
mencement of the work.” 


Priority of Trustee in Bankruptcy 
Over Assignee 


The Henningsen decision was followed shortly 
thereafter by the decision in the Downie 
case, National Bank of Commerce v. Downie, 
54 L. Ed. 1065, which was decided Novem- 
ber 28, 1910. The dispute in the Downie 
case was over an unallowed claim against 
the United States. The National Bank of 
Commerce claimed under an assignment. 
Downie claimed as Trustee in Bankruptcy 
of Gamwell & Wheeler, and as such he 
prevailed, 


The Court held that the assignments to 
the National Bank of Commerce were, “clean- 
cut cases of voluntary transfer of claims 
against the United States, before their allow- 
ance, in direct opposition to the statute. If 
any regard whatever is to be had to the 
intention of Congress, as manifested by its 
words,—too clear, we think, to need con- 
struction,—we must hold such a transfer to 
be absolutely null and void, and as not, in 
itself, passing to the appellants any interest 
present or remote, legal or equitable, in the 
claims transferred. The result is that when 
Gamwell & Wheeler were adjudged bank- 
rupts, they were still in law the owners of 
these claims on the United States, and all 
interest therein passed under the bankrupt 
act to their general creditors, to be disposed 
of as directed by the bankrupt act, just 
as if there had been no attempt to transfer 
them to the banks. Any other holding will 
effect a repeal of the statute by mere judi- 
cial construction, in disregard of the plain, 
unequivocal intent of Congress, as indicated 
by the statute.” 


Surety Allowed 

Preferred Claim in Bankruptcy 

The Endres case, London & Lancashire In- 
demnity Co. v. Endres, 290 Fed. 99, which 
was decided some time later, on May 7, 


1923, involved the contest between the trus- 
tee in bankruptcy and the surety over the 
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contract balance wherein the surety was 
successful, and the Prairie State Bank and 
Henningsen cases were followed. 


In December, 1917, Leavenworth Bridge 
Company contracted with the United States 
to construct a bridge over the Republican 
River at Fort Riley. The London & Lan- 
cashire Indemnity Company was surety on 
its bond, whereby London & Lancashire 
Indemnity Company obligated itself that the 
contractor would perform the contract and 
pay for labor and material used. The bridge 
was completed by the contractor, who failed 
to pay, for materials used. The London 
& Lancashire Indemnity Company paid the 
bills and claimed the balance under the 
contract. Leavenworth Bridge Company filed 
a voluntary petition in bankruptcy on April 
8, 1921. Endres was elected and qualified 
as trustee. The contract balance was paid 
to Endres as Trustee, but the London and 
Lancashire Indemnity Company was allowed 
a preferred claim against the bankrupt estate. 


Surety’s Prior Right 
to Contract Balance 


These cases clearly show the prior right 
of the surety to the contract balance in event 
of a default by the contractor and a loss by 
the surety as against all holding assignments 
by the contractor to such balance, including 
the trustee in bankruptcy as-the contractor’s 
representative. 


Act of 1933 


The law with reference to the payment and 
assignment of claims against the United 
States Government remained unchanged un- 
til an emergency Act was passed on June 16, 
1933, 40 U. S. C. A., Sec. 407, which provides 
as follows: 


“(a) For the purpose of expediting the actual 
construction of public works contemplated 
by sections 401-414 of this title and to pro- 
vide a means of financial assistance to per- 
sons under contract with the United States 
to perform such construction, the President 
is authorized and empowered, through the 
Administrator or through such other agencies 
as he may designate or create, to approve any 
assignment executed by any such contractor, 
with the written consent of the surety or 
sureties upon the penal bond executed in 
connection with his contract, to any national 
or State bank, of his claim against the United 
States, or any part of such claim, under such 
contract; and any assignment so approved 
shall be valid for all purposes, notwithstand- 
ing the provisions of section 15 of Title 41 
and section 203 of Title 31. 
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“(b) The funds received by a contractor 
under any advances made in consideration of 
any such assignment are hereby declared to 
be trust funds in the hands of such contractor 
to be first applied to the payment of claims 
of subcontractors, architects, engineers, sur- 
veyors, laborers, and material men in con- 
nection with the project, to the payment of 
premiums on the penal bond or bonds, and 
premiums accruing during the construction 
of such project on insurance policies taken 
in connection therewith. Any contractor, and 
any officer, director, or agent of any such 
contractor, who applies, or consents to the 
application of, such funds for any other pur- 
pose and fails to pay any claim or premium 
hereinbefore mentioned, shall be deemed 
guilty of a misdemeanor and shall be pun- 
ished by a fine of not more than $1,000 or by 
iniprisonment for not more than one year, or 
by both such fine and imprisonment. 


“(c) Nothing in this section shall be consid- 
ered as imposing upon the assignee any obli- 
gation to see to the proper application of the 
funds advanced by the assignee in consider- 
ation of such assignment.” 


Purpose and Effect of 1933 Act 


The 1933 Act was passed for the purpose of 
expediting the construction of public works 
creating employment and consequently re- 
ducing the unemployment existing at that 
time. This Act modified the effect of the 
previous Acts concerning assignments of 
claims, all of which previous Acts were con- 
solidated in the amendment of 1908, the 
modification being partly the allowance of 
assignments of claims against United States 
under additional circumstances than pro- 
vided in the previous Acts. 

Note carefully that part of the Act requiring 
the contractors to use the proceeds realized 
from any assignment made by them of their 
claims against the Government for certain 
purposes set forth in detail. 


While the Act of 1933 has not been repealed 
and is still the law, I do not think its provi- 
sions have been followed by either the con- 
tractors or the banks. There are no decisions 
construing such Act, and as most of its pro- 
visions are to be found in the Assignment 
of Claims Act of 1940, it is not necessary to 
consider this Act further at this time. 


The Assignment of 
Claims Act of 1940 
On October 9, 1940, an amendment to Sec- 
tion 15, Title 41, U. S. C. A., was passed, 


which amendment added the second and 
third paragraphs to the Section. The amend- 
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ment is also found in 31 U. S. C. A., Section 
203. This amendment is referred to herein as 
the Assignment of Claims Act of 1940, and 
provides as follows: 


“The provisions of the preceding paragraph 
shall not apply in any case in which the mon- 
eys due or to become due from the United 
States or from any agency or department 
thereof, under a contract providing for pay- 
ments aggregating $1,000 or more, are as- 
signed to a bank, trust company, or other 
financing institution, including any Federal 
lending agency: Provided, 1. That in the case 
of any contract entered into prior to October 
9, 1940, no claim shall be assigned without 
the consent of the head of the department or 
agency concerned; 2. That in the case of any 
contract entered into after October 9, 1940, 
no claim shall be assigned if it arises under 
a contract which forbids such assignment; 
3. That unless otherwise expressly permitted 
by such contract any such assignment shall 
cover all amounts payable under such con- 
tract and not already paid, shall not be made 
to more than one party, and shall not be sub- 
ject to further assignment, except that any 
such assignment may be made to one party 
as agent or trustee for two or more parties 
participating in such financing; 4. That in the 
event of any such assignment, the assignee 
thereof shall file written notice of the assign- 
ment together with a true copy of the instru- 
ment of assignment with—(a) the General 
Accounting Office, (b) the contracting officer 
or the head of his department or agency, 
(c) the surety or sureties upon the bond or 
bonds, if any, in connection with such con- 
tract, and (d) the disbursing officer, if any, 
designated in such contract to make pay- 
ment. Notwithstanding any law to the con- 
trary governing the validity of assignments, 
any assignment pursuant to this paragraph 
and the following paragraph shall constitute 
a valid assignment for all purposes. 


“Any contract entered into by the War De- 
partment or the Navy Department may pro- 
vide that payments to an assignee of any 
claim arising under such contract shall not 
be subject to reduction or set-off, and if it is 
so provided in such contract, such payments 
shall not be subject to,reduction or set-off 
for any indebtedness of the assignor to the 
United States arising independently of such 
contract.” 


Recognition of Assignments 

by United States 

This amendment validates assignments of 
claims by contractors against the United 


States to banks, trust companies, or other 
financing institutions, and such assignments, 
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if taken in accordance with this amendment, 
will be recognized by the United States. Be- 
fore this amendment was passed, the courts 
first declared assignments taken by banks 
of payments becoming due under contracts 
null and void, and later declared such assign- 
ments unenforceable against the United States. 
This was shown in the Prairie State Bank, 
Henningsen, Downie, and Martin (Martin v. 
National Surety Co., 300 U. S. 588) cases, 
supra, and many other cases too numerous 
to repeat in this article. It was further held 
that the banks, as a result of such assign- 
ments’ being null and void, came in only as 
general creditors. National Bank of Commerce 
v. Downie, 54 L. Ed. 1065. 


Status of Bank as Assignee 


Therefore, this naturally presents the ques- 
tion of how this amendment benefits the 
bank, and the answer to that is, it enables the 
contractor to assign his interest in the con- 
tract to the bank, but no more. Prairie State 
National Bank v. United States, supra; Mu- 
nicipal Housing Authority v. Hatfield, 34 N. Y. 
Supp. (2d) 995. Therefore, if the contractor 
fulfills his obligation by performing the con- 
tract and paying the labor and material bills, 
the banks will realize the proceeds of such 
contract under assignment taken by them. 
This gives the bank full benefit of the assign- 
ment, and instead of coming in as a general 
creditor, it takes a preference to the extent 
of such assignment over general creditors. 
But if the contractor defaults, it is clear that 
until his contract has been completed and the 
bills due by him have been paid, there will 
be nothing due the contractor. The contractor 
cannot assign to the bank more than he has 
and if nothing is due the contractor, naturally 
the bank will take nothing under its assign- 
ment, F. H. McGraw & Co. v. Sherman, U. S. 
Dist. Ct. of Conn., decided April 10, 1943; 
In re Duncan, supra; Philadelphia National 
Bank v. McKinlay, 72 F. (2d) 89, whereas if 
the surety is called upon to complete the 
contract and pay bills for labor and material; 
it will be subrogated to the right of the 
United States and to the rights of the labor- 
ers and materialmen (Jn re Duncan, supra; 
Standard Accident Insurance Co. v. Federal 
National Bank, 112 F. (2d) 692; Prairie State 
National Bank v. United States, supra; R. M. 
Henningsen v. United States, supra; Maryland 
Casualty Co. v. United States, supra; Belknap 
Hardware & Mfg. Co. v. Ohio River Contract 
Co., 271 Fed. 144; U.S. F. & G. Co. v. Sweeney, 
80 F. (2d) 235) to apply any balance due 
under the contract remaining in the hands of 
the United States toward reimbursing itself 
for the cost of completing the contract and 
for the payment of labor and material bills. 
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Notice to Surety 


The bank is required to give notice to surety 
of assignment under this amendment. The 
reason for requiring the bank or assignee to 
give such notice is to enable the surety after 
having been informed of the assignment to 
take whatever steps it might deem necessary 
to protect its rights or to refrain from tak- 
ing action which might jeopardize those rights. 
Comptroller Gen’! Decision B-29657. 


The surety, upon being advised of the assign- 
ment and in the event the contractor defaults 
in completing the work or paying his bills, 
may file the appropriate action to restrain 
the treasurer of the United States from mak- 
ing payment of the contract balance to the 
contractor, his assignee, or any other third 
party, and secure a receiver to receive and 
apply such balance to the completion costs 
and in payment of labor and material bills, 
or to pay the balance over to it, as subrogee, 
where it has paid completion costs or labor 
and material bills. Glades County, Florida v. 
Detroit Fidelity and Surety Co., 57 F. (2d) 
449; Morgenthau v. Fidelity and Deposit Co., 
44 F. (2d) 632. 


Conclusions 


No case has been decided since the passage 
of the 1940 amendment involving the contest 
between the banks and the sureties for the 
contract balance, but such cases are pending 
and a decision should soon be rendered by 
the courts. 


It is the writer’s opinion that the amendment 
of 1940 does not give the bank a prior interest 









in the balance due under the contract to that 
of the surety when a default occurs on the 
part of a contractor, and I wish to again em- 
phasize and stress the fact that a contractor 
can assign no greater interest than he has, 
and the bank, under such assignment, can 
acquire no greater interest than the contractor 
possesses, while the surety on the other hand 
succeeds to the right of the United States, a 
right greater than the contractor possesses, 
and consequently greater than the contractor 
can assign. Prairie State National Bank v. 
United States, supra; R. M. Henningsen v 
United States, supra. 


There is nothing in the Act of 1940 to change 
the surety’s position, but on the contrary, the 
testimony taken, at the Congressional Hear- 
ings concerning this amendment clearly indi- 
cates it was not the intention of Congress to 
change the position of the surety nor to give 
the banks any greater right than is here set 
forth, and that is to validate assignments of 
claims taken by them from contractors hav- 
ing contracts with the United States, and no 
more. 


The decisions have been unanimous that the 
surety’s rights are independent of whether 
the assignment to the bank was null and 
void, and simply because the Assignment of 
Claims Act of 1940 validates the assignments 
of claims to the banks, it does not change the 
position of the surety one iota, and such posi- 
tion remains the same, and that is, it has a 
prior claim to all balances due under a con- 
tract after default to any holders of valid 
assignments, including those taken under the 
Assignment of Claims Act of 1940. 


Croup Life Insurance Policy 
for Employer Having Less than 50 Employees 


A group life insurance policy proposed 
to be issued under Sections 10202 and 
10202.5 of the California Insurance Code, 
and to be issued to an “employer” hav- 
ing less than 50 employees, does not 
meet the statutory requirement that 
group life insurance shall cover “not less 
than 50 public or private employees.” 


The particular circumstances under which 
a life insurance company proposed to 
issue a group policy were as follows: 
The California Savings and Loan League, 
an association whose members are state 
building and loan associations, employs 
only three persons. But there are 170 
such associations in the League, and 


1944 


some 1250 employees in the member 
associations. No one member employs 50 
persons. The policy, which was intended 
to cover the few League employees and 
officers, and also the association employees 
and officers, was to be inoperative as to 
employees in any one association until 
75% of the employees in such associa- 
tion had applied for insurance. 


In computing the requisite number of 
employees, the employees of affiliated 
associations cannot be included. And 
since there were but three regular em- 
ployees of the League, the proposed 
group policy cannot be issued.—O pinion 
of the California Attorney General, Feb- 
ruary 29, 1944. 
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Life Insurance—“ Participating” and 
“Engaging” in Aeronautics 


by KENNETH R. THOMPSON 


(A “Sequel” to the Author's Informative Ar- 
ticle on Life Insurance and the Coverage of 
Aviation Accidents in the October, 1943, Issue 
of the JOURNAL) 


N the spring of 1938, the argument was 

being made by counsel for an insurance 
company that because in October, 1928, 
when a policy was issued, the term “partici- 
pation in aeronautics” had a commonly ac- 
cepted meaning—including mere travelers in 
planes—, that, therefore, in 1938, the court 
ought to hold that since the decedent was 
one of the passengers in a plane, he was par- 
ticipating in aeronautics and accordingly his 
widow should not recover under the double 
indemnity clause of the policy. 


Reconsideration of the Meaning of 
“Participation in Aeronautics” 


The court, however, found that in 1927, just 
before the policy was issued, the time for re- 
consideration of earlier views had already 
arrived and held that the policy covered 
death to a passenger in an airplane, who in 
no way participated in its management. 
Marks v. The Mutual Life Insurance Company 
of New York, USCCA—9th Circuit, April 
26, 1938, 96 F. (2d) 267, 1938 U. S. Av. R. 
100. The insurance company in the Marks 
case admitted that under the decisions in 
Mutual Benefit Health and Accident Assoc.+v. 
Mayer, 94 Fed. (2d) 522, the exception of 
death “from participation in aeronautics” 
did not include a passenger on an airplane. 


The Court took a progressive view and it 
is hoped that in the next ten years still 
greater strides will be made. The Circuit 
Judge, in arriving at hié decision, consulted 
the statistics of the “Air Craft Year Book,” 
published by the Aeronautical Chamber of 
Commerce of America, which showed that 
710 planes carried 463,367 passengers in 
8,047,517 miles of travel in 1927. Here we 
have a court consulting the record on pas- 
sengers carried in connection with miles 
flown. If this becomes the test of the future 
as to the safety of airplane travel, we ex- 
pect that the airplane will have a very high 
rating alongside of the vessel and the train 
for loss of lives and accordingly the “haz- 
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See “‘Who’s Who in This Issue,’’ 
page 188 
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ard” of air travel will have to be put in its 
proper place. 


Status of Passengers Not Sharing 
in Plane’s Management 


At the time when the Marks case was be- 
fore the court, the United States Circuit 
Court, 9th Circuit, also had before it the 
case of Swasey v. Massachusetts Protective 
Assoc., Inc., (April 26, 1938) 96 F. (2d) 265, 
1938 U. S. Av. R. 96, in which the court 
held that the fact that the pilot and passen- 
gers, including Lucille Marks, the plaintiff 
in the Marks case, were traveling to fulfill 
a common engagement, that they shared ex- 
penses and that the pilot violated his license 
and flew with them at night, did not, on the 
part of the passengers, “constitute partici- 
pation in aviation or aeronautics * * *, This 
activity had nothing to do with the manage- 
ment of the plane.” 


MAR. 





(140) 





ae ee a 


NN NT 
il a 





wees 





WA. 


its 


cuit 
the 
tive 
265, 
yurt 
en- 
tiff 
lfill 


nse 
the 
ici- 
‘his 
ge- 


| 


Merely participating in flying as a passenger 
in an airplane and being given a free ride 
for pleasure by a friend is not “engaged in 
aeronautics”. “Engaged in aviation” means 
that one must take part in aviation opera- 
tions other than merely being in an airplane 
as a passenger. He must take part in the 
operation of the plane in some way. Flanders 
v. Benefit Assoc. of Railway Employees, 42 
S. W. (2d) 973. 


Enforcement of Insured’s Judgment 
as to Flight Conditions 


A person does not have to be actually at the 
controls in order to be “participating” in 
aeronautic operations. Where he owns a 
plane, employs a pilot to operate it, deter- 
mines whether weather conditions would 
permit the flight and when it should be made 
and enforces his judgment along these lines, 
he will be held to have “participated” in 
aeronautic operations. The plaintiff was not 
allowed to recover double liability when the 
assured was killed, because under the terms 
of the policy, there could be no recovery of 
such benefits if death resulted “directly or 
indirectly, wholly or partly from participa- 
tion in aeronautic operations.” First Na- 
tional Bank of Chattanooga v. Phoenix Mutual 
Life Insurance (CCA-6; 1933) 62 Fed. (2d) 
68; Compare Travelers’ Insurance Co. v. 
Peake, 82 Fla. 128; 89 So. 418. 


Incontestable Clause 


The Pacific Mutual Life Insurance Com- 
pany of California, conducting business in 
the State of Washington, desired in 1933 to 
insert in its life insurance policies an avia- 
tion clause reading as follows: 


“Except as hereinbelow provided, death re- 
sulting directly or indirectly, in whole or in 
part, from being in or on any vehicle or 
mechanical device for aerial navigation, or 
from falling therefrom or therewith, or while 
operating or handling any such vehicle or 
device, is a risk not assumed under this 
Policy, but in the event of death so occur- 
ring, the Company will pay the reserve 
under this Policy and the Policy shall there- 
upon be terminated. Exception: This Policy 
covers the death of the Insured while riding 
as a farepaying passenger in a licensed pas- 
senger aeroplane or a licensed passenger 
dirigible owned and provided by an incor- 
porated passenger carrier for passenger 
service and while operated by a licensed pas- 
senger pilot on a regular passenger schedule 
over a definitely established regular pas- 
senger route of such carrier and between 
definitely established air ports.” 
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Rejection of Aviation Clause 
by Commissioner 


It asked the State’s permission to insert 
such a clause. The State Insurance Com- 
missioner refused to give his permission on 
the ground that the clause impaired the force 
of the required statutory incontestable 
clause and took the position, as was stated 
in the brief of his counsel: 


“* * * that the incontestable clause is ex- 
clusive in its enumeration of the exceptions 
available as a defense against liability after 
the expiration of the two-year period and 
that, insofar as the rider undertakes to limit 
liability for death by aerial navigation after 
the policy becomes incontestable, it violates 
the statute. Since, under the statute, a 
company is permitted after two years to 
contest liability only (1) for nonpayment 
of premiums and (2) for violation of condi- 
tions respecting war service, says the com- 
missioner, violation of conditions respecting 
aerial navigation cannot be added as a third 
ground of contest with the result that the 
rider is invalid unless it be limited to the 
contestable period of two years only.” 


Aviation Clause Not Violative of 
Statutory Incontestable Provision 


The court held that the proposed aviation 
clause was merely a part of the definition or 
description of the risk or hazard assumed by 
the insurance company and said: 

“It seems plain to us that a risk ‘not assumed’ 
by such express language is a matter not at 
all inconsistent with the required statutory 
incontestable provision, and that the resist- 
ing by an insurance company of a claim for 
a loss which by such express terms of the 
policy is ‘not assumed’ by the insurance 
company is not a contesting of the policy 
within the meaning of the statutory incon- 
testable clause required to be embodied 
therein.” Pacific Mutual Life Insurance Co. 
of California v. Fishback, 171 Wash. 244, 17 
P, (2d) 841; 1933 U. S. Av. R. 70. Com- 
pare also: Matter of Metropolitan Life Ins. 
Co. v. Conway, 1930 U. S. Av. R. 114, 252 
N. Y. 449, 169 N. E. 642; American Home 
Foundation, Inc. v. Canada Life Assurance Co., 
(N. Y. 1931), 260 N. Y. S. 106; and Sec. 
155 subd. 2 (c) New York Ins. Law which 
provides as follows: “No policy of life insur- 
ance delivered or issued for delivery in this 
State shall contain any provision which ex- 
cludes liability for death caused in a certain 
specified manner except as follows: * * * (c) 
a clause excluding from the coverage death 
resulting from aviation under conditions 
specified in the policy.” 
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Proposed Rider Limiting Liability 
to Accumulated Reserve 


The Supreme Court of Nebraska, in July 
1940, in the case of State ex rel. Republic 
National Life Ins. Co. v. Smrha, Commissioner 
of Insurance, 293 N. W. 372, 1942 U. S. Av. 
R. 44, had occasion to pass upon a rider 
that had been tendered the Commissioner. 
It provided that in case of the death of the 
insured by participating in aviation, the in- 
surer shall be liable only for the amount of 
the accumulated reserve. Under the terms 
of the policy no reserve is set up during. 
the first two years. The court found that 
the insurer absolved itself of any liability 
in case of death from aviation and did not 
even bind itself to pay back the premiums 
collected. The tendered rider purported 
to have force during the whole life of the 
policy, whether it became incontestable or 
not. The court refused to grant the peti- 
tioner, who tendered the rider, a peremptory 
writ of mandamus. The court did not ques- 
tion that a life insurance policy may lawfully 
restrict and limit the risk assured by an in- 
surer in the absence of statutory prohibition. 


The court considered that the statutory pro- 
visions controlled. The statute provided that 
the policy shall be incontestable after two 
years except for non-payment of premiums 
and except for violation of conditions of 
the policy relating to naval and military 
service in the time of war. The court held 
that the purpose of the legislation was to 
protect the insurance purchasing public 
from the practice of contracting to pay a 
definite sum upon proof of death, and by 
subsequent provisions subtract from the 
coverage and the face amount of the insur- 
ance contract, thereby affecting a material 
reduction in the amount due or a complete 
release from liability. The conclusion was 
reached by the court that the two-year 
limitation applied to every defense other 
than those excepted or otherwise provided 
for and fixed a period after which such other 
defenses would not be available. The court 
argued that the legislature having made only 
two exceptions in the statute making the 
policy incontestable after two years, the 
legislative intention was that there should 
be no other exceptions. See also the cases 
of. Bernier v. Pacific Mutual Life Insurance 
Co. (1932), 173 La. 1078, 139 So. 629, 88 
A. L. R. 765; Stratton v. Service Life Insur- 
ance Co., 117 Neb. 685, 222 N. W. 332. 


This case may provide a good basis in aid- 
ing some widow to collect if the argument 
can be raised under the terms of the par- 
ticular state statute that might be involved 
at the time. The plaintiff, if she finds the 
statute against her, should even take the 
precaution to see if the law was duly en- 
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acted. In the case of Minnesota Mutual Life 
v. Johnson, 6 CCH Lire Cases 1122, 4 N. W. 
(2d) 625, 1942 U. S. Av. R. 50, the court 
after examining the proceedings of the legis- 
lature filed in the office of the Secretary of 
State, found that a Minnesota statute relat- 
ing to aviation exclusion riders was invalid 
because the clerks of the legislature failed 
to engross in the text certain amendments 
made in the course of passage. 


Ambiguous Clauses— Scope 
of Limiting Clause 


Punctuation played an important part in the 
case of Tavlor v. Prudential Ins. Co. of 
America, 1931 U. S. Av. R. 41, 253 N. Y. S. 
55, where the terms of a policy involved 
read as follows:— 


‘* * * provided, however, that no accidental 
Death Benefit shall be payable if the death 
of the Insured resulted from suicide— 
whether sane or insane; from having been 
engaged in aviation or submarine operations 
or in military or naval service in time of 
war; * * *’ The beneficiary of the policy 
contended that the language used in the 
policy because of absence of punctuation, 
excepted from the provisions of the policy 
indemnity for the accidental death of the 
insured only when such death resulted from 
being ‘ ‘engaged in aviation * * * in time 
of war” and that the fatal accident was not 
“in time of war”. The insurer insisted that 
the exception “engaged in aviation opera- 
tions” applies in time of peace as well as in 
time of war, and that any participation in 
flights by airplane made the participant 
“engaged in aviation operations” within the 
meaning of the policy. The court said: 


“From the standpoint of grammar, the doc- 
trine of the last antecedent applies. This 
means that where a relative or limiting 
clause or phrase follows an enumeration of 
objects to which it might apply, in the ab- 
sence of a plain contrary intent such relative 
or limiting clause or phrase shall be held to 
apply to only the last object, the last antece- 
dent, and not to prior antecedents. 


“That is, here the prior antecedents to ‘in 
time of war’ are ‘engaged in aviation’, ‘sub- 
marine operations’ and ‘military or naval 
service’. If the last antecedent rule is ap- 
plicable, then ‘in time of war’ would limit 
only ‘military and naval service’, and there 
would be an absolute exemption as to one 
‘engaged in aviation’.” The court dismissed 
the plaintiff's complaint. 


Construction Favorable to Insured 


In the case of Charette v. Prudential Ins. Co. 
of America, 232 N. W. 848, the court con- 
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strued the clause in a policy which provided 
as follows: 


“* * * provided, however, that no accidental 
Death Benefit shall be payable if such death 
resulted from suicide, whether sane or in- 
sane; from having been engaged in aviation 
or submarine operations or in military or 
naval service in time of war; * * *”. 


The court held that “in time of war” was 
meant to qualify “from having been engaged 
in aviation or submarine operations” to the 
exclusion of all peace time aviation and avia- 
tion operations. 

The court stated the rule that where a 
provision in the policy is ambiguous, that 
construction will be given which is favorable 
to the insured. 


Air Force Member's Liability 
for Additional Premium 


We compare this case with the case of 
Sovereign Camp, Woodmen of the World v. 
Compton, 140 Ark. 313, 215 S. W. 672, where 
a suit was brought to collect a premium 
under a fraternal organization insurance 
policy which required the insured to pay an 
additional premium for extra hazardous oc- 
cupation as a soldier in the air service. 


The court held that the constitution and by- 
laws of the association referred to “persons 
engaged in that business as a private oc- 
cupation, and not those engaged in the avia- 
tion branch either of the army or navy of 
the United States.” 


Change of Occupation from School 
Teacher to Army Aviator 


In the case of Woodmen of the World v. 
Maynor, 206 Ala. 176, 89 So. 750, the Com- 
pany denied liability for several reasons in 
the case of a school teacher who entered the 
army in the World War and was killed in 
an airplane accident in France. The Court 
held that the Company was justified in 
denying liability on the ground that the in- 
sured changed his occupation from teacher 
to aviator without giving written notice and 
paying the increased assessment as provided 
in the contract. 


Permanency of Occupational Change 


Much may depend upon the fact whether 
the change of occupation is permanent or 
not. For example, in Pacific Mutual Life In- 
surance Co. v. Van Fleet, 47 Colo. 401, 107 
Pac. 1087, the deceased, who was a railroad 
brakeman died from injuries received in a 
balloon ascension. The policy provided that 
should the insured be injured or killed while 
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performing any occupation classed by the 
company as more hazardous than that stated 
in the application for the policy, any recov- 
ery thereunder should be based upon the 
rates applicable to the hazardous occupation. 
The court held that the change of occupa- 
tion must be a permanent one, and recovery 
under the policy is not deieated by the 
performance of some individual act more 
hazardous than that stated by the insured. 


Limitation on Amount of Recovery 


An insurance company has the privilege of 
going back to insured’s application for insur- 
ance to see if there has been a breach of 
warranty. Ridgely in his application stated 
he was a “financial writer and reporter”; 
that he did not then contemplate any special 
journey or hazardous undertaking not re- 
quired by his occupation and that he was 
cognizant of the fact that risks were class- 
ified according to occupation. Ridgely had 
been interested in airplanes for some time be- 
fore taking out his policy and had been ex- 
perimenting with model planes. He suffered 
injury while taking up a plane on an experi- 
mental flight although previous to the flight 
he had not contemplated engaging in such a 
matter. The Insurance Company contended 
that no recovery should be allowed on the 
policy because there was a breach of war- 
ranty, since his application was false in 
that he had stated that he contemplated no 
hazardous undertaking. 

The court permitted recovery based on the 
classification of risk table as to risks for 
aviators, rather than the full amount other- 
wise recoverable on the policy for injuries. 
The court indicated that although the evi- 
dence suggested that plaintiff may have ap- 
plied for insurance in anticipation of the 
flight, “that depends on the state of his 
mind.” Ridgely v. Aetna Life Ins. Co., 160 
App. Div. 719, 145 N. Y. Supp. 1075; aff'd 
in 217 N. Y. 720, 112 N. E. 1073, 1928 
U.S. Av. R. 139, 


“Aeronautic Expeditions” 


It is believed that to the average person an 
expedition connotes a journey by several 
persons or a body of persons and the word 
does not ordinarily comprehend an excur- 
sion by one person. Webster’s Dictionary 
agrees and the court in King v. The Equitable 
Life Insurance Society of the United States, 
7 CCH Lure Cases 934, 5 N. W. (2d) 845, 
1942 U. S. Av. R. 61, also agrees, In this 
case the policy issued in 1923 provided for 
double indemnity in case of accidental death 
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N considering the subject of estoppel in 

insurance cases, this article will be con- 
fined generally to certain significant illus- 
trations which arise or have arisen in con- 
nection with claims under policies of life 
insurance or life insurance combined with 
disability and double indemnity features, 
and in general the discussion will also be 
confined to equitable estoppels or estoppels 
in pais, although there should be brief ref- 
erence to estoppel by record and estoppel 
by judgment. , 


Some preliminary comment would seem to 
be in order. It might be said that in insur- 
ance cases there is a clear distinction be- 
tween the doctrine of waiver and the doc- 
trine of equitable estoppel. To my mind, 
however, the line of division is by no means 
clear. A case which might be regarded by 
one person as an example of equitable es- 
toppel with equal reason might be viewed 
by someone else as one involving the doc- 
trine of waiver. 
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Waiver Defined 


Waiver has been positively defined by the 
New York courts as the intentional aban- 
donment of a known right. It will be found 
in cases where the words and acts of the 
insurer are sufficient to justify the conclu- 
sion that, with full knowledge of all the 
facts, it intended to abandon or at least not 
to insist upon a defense available to it. 
Waiver requires no consideration, prejudice 
or injury to the other party. 


The Meaning of Equitable Estoppel 


The theory of equitable estoppel is that a 
party may be precluded by his acts or con- 
duct from asserting rights to the detriment 
or prejudice of another, who, entitled to 
rely on that conduct, has acted upon it. 
For example, an insurer is not permitted 
to defeat recovery upon a policy by prov- 
ing facts which would render it void in a 
case where it had full knowledge of those 
facts when the policy was issued. Estoppel 
always involves reliance by the party as- 
serting it which has so affected his conduct 
to his injury as to make it unjust to permit 
the declarant to claim that the declaration 
was not true. Estoppel by representation 
applies ordinarily only to representations as 
to facts, either past or present, and not to 
promises concerning the future. The courts 
have indicated that a truthful statement as 
to the present intention of a party with re- 
gard to his future acts is not the foundation 
upon which an estoppel may rest. It should 
also be observed that estoppel does not 
originate legal rights and it follows that 
estoppel will not overcome limitations of 
coverage or extend or create coverage not 
otherwise existing under the insurance con- 
tract. These principles are all elementary 
and are not, of course, limited in applica- 
tion to cases involving claims under life 
insurance policies. 


Res Judicata—Estoppel by Judgment 


Before considering instances more particu- 
larly involving equitable estoppel, there 
should be comment on res judicata and es- 
toppel by judgment. It is repeatedly said 
that the conclusive character of a judgment 
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as a bar extends only to the identical is- 
sues tried in the former action. A judg- 
ment is final only as to facts litigated and 
decided which relate to the issue and the 
determination of which was necessary to 
the determination of that issue. The judg- 
ment is a conclusive bar only on that issue 
in another suit between the same parties. 
Where the second action presents a differ- 
ent cause of action, the determining con- 
sideration is whether the precise issue in 
that second action was actually presented 
by the pleadings and litigated in the prior 
action and not what might have been thus 
litigated. There is an interesting review of 
this subject in Schuylkill Fuel Corporation 
v. Nieberg Realty Corp., 250 N. Y. 304, where 
Judge Cardozo has reviewed in detail many 
authorities. For example, in actions to re- 
cover on coupons attached to municipal 
bonds, former judgments in prior actions 
involving other coupons were disregarded, 
where in the later actions new defenses 
were set up, even though those defenses 
were available to the defendant in the prior 
actions and not asserted. In other words, 
where the second action between the same 
parties is upon a different claim or demand 
and involves a different cause of action, 
judgment in the prior action operates as an 
estoppel only as to the matters in issue or 
the points controverted upon the determina- 
tion of which the verdict was rendered. 

To illustrate, from the insurance standpoint, 
there is a comparatively recent case in 
which a policyholder brought suit for dis- 
ability benefits and the insurer claimed that 
he was not entitled to recover because, un- 
der the terms of the clause in the policy, 
his disability had not commenced prior to 
his attaining age sixty, as therein defined. 
In that action it was alleged that at the 
time of the commencement of disability, 
the plaintiff was under sixty and that alle- 
gation was admitted. At that time the de- 
fendant had no knowledge with respect to 
the insured’s age other than as set forth 
in his application for the policy. Eventu- 
ally the Court of Appeals held that the 
plaintiff was entitled to recover the disabil- 
ity benefits. Later, the insured having died, 
the beneficiary brought suit to recover death 
claim benefits. In that action the defendant 
interposed a partial defense, based upon the 
policy provision providing for age adjust- 
ment where there was an error in age. 
Plaintiff claimed that the judgment in the 
first action was res judicata with respect 
to the insured’s age. On the contrary, the 
insurer took the position that the second 
action for death benefits involved a differ- 
ent cause of action from that asserted in 
the prior case and that therefore the judg- 
ment in the prior case was conclusive only 


with respect to the issues actually raised, 
litigated and determined there, and that the 
question as to the insured’s age had not 
been actually raised, litigated or determined 
in that action. There was no issue in the 
prior case as to when the insured was born 
and the parties both assumed that he had 
been born on the date stated in the appli- 
cation. The plaintiff was granted partial 
summary judgment and, on appeal, the Ap- 
pellate Division, Second Department, re- 
versed and denied the motion. Rosenthal v. 
vy Life, 254 App. Div. 205 (2d Dept., 


Types of Cases in Which Estoppel Arises 


The commonest instances in which questions 
of estoppel arise in cases under policies of 
life insurance, broadly speaking, can be 
said to relate to three or four general 
classes. Claims of estoppel are frequently 
made where the insurer is attempting to 
avoid liability because of material misrep- 
resentations claimed to have been made in 
the application for insurance. Such claims 
are frequent, where the insurer’s defense 
rests upon a contention that there has been 
failure to comply with a condition prece- 
dent. Frequently there is the contention 
that formal insufficiency of proof of claim 
has been waived by the retention of proofs 
without objection. Frequently, too, there 
is the claim that the insurer is estopped 
from asserting a forfeiture by the accept- 
ance of premiums. 


Material Misrepresentation 


The cases involving attempts to avoid lia- 
bility because of material misrepresentations 
fall into two general classes: those in which 
the application for the insurance was at- 
tached to and made a part of the policy, 
and those in which the application was not 
attached to and made a part of the policy. 
As the result of the passage of Section 58 
of the former Insurance Law, there was a 
most important change. Prior to the adop- 
tion of that statute, the New York courts 
had consistently held that the knowledge 
of the company’s agent or medical exam- 
iner was to be charged to the company, and 
that upon proof that there had been dis- 
closure of the true facts the company could 
not be heard to say that it had issued its 
policy as the result of material misrepresen- 
tations, giving it the right to rescind. This 
statute made all statements representations 
and not warranties in the absence of fraud. 
The statute required that every policy of 
insurance contain the entire contract be- 
tween the parties and forbade the incorpo- 
ration of anything therein by reference 
unless the writings referred to were en- 
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dorsed upon or attached to the policy when 
issued. When the provision of the statute 
was complied with by the process of having 
the application or a copy thereof endorsed 
or attached, the courts then recognized the 
legislative purpose and held that, under 
such circumstances, an insured receiving 
a policy was in duty bound to read it or 
have it read to him; that if the application 
did not contain correct answers to the ques- 
tions he should have it corrected. Under 
such circumstances, recovery would not be 
permitted because the answers were incor- 
rectly recorded or because the insured was 
unable to read or failed to read his policy. 


A long line of authorities established the 
rule that the insured was bound by his an- 
swers as written and that he could not 
assert any estoppel based upon a conten- 
tion that there had in fact been a disclosure 
of the truth at the time of the making of 
the application. Where, however, the ap- 
plication is not attached to or made a part 
of the policy, the old rule still applies, al- 
though in a recent case, Abbott v. Prudential, 
281 N. Y. 375, the Court of Appeals held 
that an insurer might prove notice to the 
applicant of limitations upon the agent’s 
or medical examiner’s authority by proof 
through the instrumentality of the signed 
application containing notice of such a limi- 
tation, even though a copy of that applica- 
tion was not annexed to the policy. 


Breach of Conditions Precedent 


As suggested, claims of estoppel frequently 
arise where the defense is based upon fail- 
ure to comply with conditions precedent. 
The claim of estoppel may involve the con- 
tention that the insurer, by its acts and 
conduct, induced or brought about a failure 
to file proofs within the time limits of the 
policy, or, on the other hand, it might in- 
volve the contention that defects in the 
proofs were waived by a failure to direct 
attention to them. Perhaps the latter is 
more of an instance of waiver than of es- 
toppel, but in many instances the conten- 
tion would clearly involve a claim that the 
insurer was estopped. 


Where, however, the time within which, 
under the terms of the contract, a condition 
precedent must be complied with has ex- 
pired, a denial of liability, which would 
otherwise waive the requirement with re- 
spect to the furnishing of proofs of loss, 
does not constitute a waiver or estop the 
defendant from relying upon the condition 
precedent. For example, the policy may 
require the furnishing of proofs of loss and 
further that suit must be brought within 
two years from the expiration of the time 
within which proof of loss is required to 
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be furnished. A denial of liability, after 
the time for the furnishing of proof of loss 
had expired, does not estop the defendant 
from asserting that suit was not brought 
within the contract limitation period. Ritp- 
ley v. Aetna Life, 30 N. Y. 136; DeGrove v. 
Metropolitan Life, 61 N. Y. 594; Crow Con- 
struction Co, v, Brennan, Inc., 196 App. Div. 
71. 


Where it has become impossible to comply 
with the condition precedent with respect 
to proof of loss, the subsequent acceptance 
of proofs can work no prejudice and hence 
there is no element of estoppel. It has been 
indicated that there can be no waiver of a 
condition precedent in the absence of a 
valid consideration or an element of estop- 
el. Underwood v. Farmers’ Joint Stock 
ns. Co., 57 N. Y. 500; Black Star Line, Inc. 
v. Baltica Ins. Co. Ltd., 220 App. Div. 434. 


Lapse Where Insurer 
Misrepresents Facts 


It is often contended that an insurer is es- 
topped from asserting a lapse and one illus- 
tration is a case in which every element of 
estoppel is found. Meeda v. Provident Sav- 
ings, 171 N. Y. 432. While the policy was 
running under grace, the beneficiary in- 
quired of the company and was advised 
that the premium in question had been paid. 
About a year later, upon further inquiry, 
the beneficiary was advised that the policy 
had lapsed for the nonpayment of the very 
premium which had been formerly stated to 
have been paid. The Court of Appeals 
held that the insurer was estopped from 
asserting that the premium had not been 
paid, when by its conduct it had misled 
the beneficiary for ten months and haa 
not informed him of the true facts until too 
late to secure protection. The misrepre- 
sentation was a misrepresentation with re- 
spect to an existing fact, the fact of pay- 
ment of the premium at the time of inquiry. 
In still another case the insurer represented 
that if a particular premium was not paid 
the policy would have extended term insur- 
ance of a certain value and for a certain 
duration. It was held that if the insured, 
in reliance upon the misrepresentation, re- 
frained from the payment of further pre- 
miums the defendant would be estopped. 


Estoppel Does Not Create Rights 
or Extend Coverage 


In a somewhat similar situation, however, 
there is found an illustration of the fact 
that estoppel does not originate rights or 


extend coverage not otherwise existing. 
Stern v. Equitable Life Assoc. Soc., 161 
Mise. 18 (N. Y.). It illustrates, too, that 
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there can be no estoppel in the absence of 
the essential element of reliance. In that 
case, the premium due January 12, 1932, 
was not paid when due or within the period 
of grace, and the policy lapsed. The policy 
contained the usual options on surrender 
or lapse permitting the election of the net 
cash surrender value or its application to 
the purchase of non-participating paid-up 
life insurance or to the purchase of non- 
participating paid-up extended term insur- 
ance. Within the period during which the 
insured had the right to elect one of those 
options, the insured made inquiry by letter 
as to the amount, if any, of the cash sur- 
render value and the period, if any, of the 
extended term insurance available. In giv- 
ing the amount and period of the extended 
term insurance, the defendant erroneously 
stated that such insurance, if elected, would 
continue in force up to but not including 
May 12, 1933, whereas in fact it should have 
advised that the extended term insurance 
would continue in force up to but not in- 
cluding March 12, 1933. In the absence of 
any affirmative election, extended term in- 
surance was to become operative. The 
insured then asked for certain other infor- 
mation in connection with other policies 
which was furnished him just after the time 
within which he might have elected an op- 
tion had expired without there being any 
action on his part, so that, under the terms 
of the policy, it was continued as paid-up 
extended term insurance. The insured 
died after March 12, 1933 and before May 
12, 1933, and the plaintiff beneficiary con- 
tended that, in view of the erroneous in- 
formation given by the defendant with re- 
spect to the period of extended term insur- 
ance, it was estopped. The trial court 
pointed out that the doctrine of estoppel 
could be invoked only if the conduct of the 
defendant was such as to induce the in- 
sured, acting in reliance thereon, to alter 
his conduct by reason thereof, to his preju- 
dice. The beneficiaries therefore had to 
show that the insured had failed to exercise 
one of the other options, as the result of 
the defendant’s erroneous communication. 
The court held for the defendant. 


Purpose of Sec. 58, Insurance Law 
In Archer v. New York Life, 218 N. Y. 18, 


the first case decided after the enactment 
of Section 58 of the Insurance Law, the 
Court of Appeals pointed out that the 
representations and warranties made by per- 
sons insured were frequently retained ex- 
clusively by the insurers, neither copies 
nor duplicates being furnished to the in- 
sureds. They had no incentive or oppor- 
tunity to examine their statements and 
correct any errors. Often they or their 
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beneficiaries first became conscious of the 
errors when the insurers sought to avoid 
the policies. The legislature intended to 
remove this condition by the enactment of 
Section 58, but at the same time, having put 
the insured in a position to correct any 
errors in his application, the courts viewed 
the Section as charging him with a duty 
so to do, with the result that no longer 
could the defense of avoidance be escaped 
by the contention that the truth was dis- 
closed at the time of the application and 
that through knowledge of its agents the 
company was estopped from asserting the 
existence of false representations. Com- 
menting upon the purpose of Section 58, 
Judge Lehman, then writing for the Appel- 
late Term, First Department, said in Bollard 
v. New York Life, 98 Misc. 286 (at p. 294): 


“It was the evident purpose of the legis- 
lature that each party to the contract was 
to receive complete copies of the contract 
so that there might be no dispute as to 
what the contract contained or what it was 
intended to contain. It would certainly 
seem anomalous if under such circum- 
stances a defendant who has complied with 
the statute were estopped from using the 
contract or relying on its contents, merely 
because the other side had not examined 
or read the contract and relied upon the 
expectation that its contents would con- 
form to oral statements.” 

In his opinion he also quoted with approval 
from Hook v. Michigan Mutual Life Insur- 
ance Co., 44 Misc. 478 (at p. 483): 


“‘Good faith toward the defendant as well 
as reasonable care on the part of the plain- 
tiff required an examination of the contract, 
and a failure to make such examination con- 
stituted laches on the part of the plaintiff 
which precludes him from asserting an es- 


,” 


toppel against the defendant’. 


Retention of Premiums—Rescission 


In rescission cases it has been at times asserted 
that the retention of a premium payment, or 
the receipt and temporary retention of a pre- 
mium payment after the insurer has given no- 
tice of rescission, operates to estop the insurer 
from contesting the policy. Of course, 
each case turns on its own facts, but it is 
safe to say that such a circumstance will 
not operate as an estoppel in the absence 
of clear evidence of an intention to aban- 
don the claim of rescission and to ratify 
the policy. The ordinary circumstances in- 
volved in the insurance business lead to the 
conclusion that the company should have 
a reasonable time within which to repudiate 
the policy. This is also true where the in- 
surer has information that a fraud has been 
perpetrated at the time of the receipt of 


INSURANCE 


(147) 




















































the payment but has not as yet elected to 
rescind. The courts recognize that the in- 
surer has a reasonable time within which 
to conclude its investigation and determine 
whether or not it should rescind. Trav- 
elers v. Pomerantz, 246 N. Y. 63; Metropoli- 
tan Life v. Di Novi, 139 Misc. 1. 


On the other hand, where the insurer, for 
example, continues payment of disability 
benefits for an unreasonable period after 
it has knowledge which should have been 
sufficient for it to determine whether to 
rescind or not, it is estopped from rescind- 
ing the disability provisions of a policy. 


A related contention may be made in con- 
nection with applications for reinstatement. 
The ordinary policy of life insurance pro- 
vides that it may be reinstated at any time 
upon production of evidence of insurability 
satisfactory to the insurer and the payment 
of all overdue premiums with or without 
interest, as the case may be. In Gould v. 
Equitable Life, 231 N. Y. 208, the policy 
had lapsed. Some eight months later, the 
insured sent in the premium and was noti- 
fied that before the policy would be restored 
he should furnish a health certificate. A 
second request to this effect was made 
about a month later. He never complied 
with it. In the meantime, the company 
retained the money and about a month later 
the insured died. It was claimed that the 
retention of the money resulted in an es- 
toppel or waiver. The court held to the 
contrary for the obvious reason that it was 
reasonable in the ordinary course of busi- 
ness for the company to hold the check 
and await the receipt of the health certifi- 
cate. 


Delay in Acting on 
Reinstatement Application 


In another case involving lapse and rein- 
statement, the New York Supreme Court, 
New York County, held an insurer liable 
because of what it found to be an unreason- 
able failure to act upon an application for 
reinstatement. Steiner v. Equitable Life, 146 
Misc. 292 (N. Y.). That view has had 
wide acceptance in certain western and 
southern jurisdictions, Sut it finds little 
support in the New York authorities. It 
appeared that after examination the under- 
writer had recommended the reinstatement 
without double indemnity and disability 
benefits which had been originally con- 
tained in the policy and with the premium 
for the reinstated policy rated up. About 
a month later, the insured died without 
having received any notice of the company’s 
action. Judge Shientag, after pointing out 
that the examination in connection with 
the reinstatement justified the insurer in 
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rejecting the application for reinstatement, 
held that the company was under a duty to 
notify the insured within a reasonable time, 
as the application was not rejected but ac- 
ceptance recommended on modified terms. 
In my opinion the fallacy with that view 
lies in the conclusion. The contract right 
was to have the policy reinstated as writ- 
ten. He had no other right. The fact that 
the company might be willing to reinstate 
by giving him a new and different contract 
was not an absolute right. There had been 
no compliance with the requirement that 
satisfactory evidence of insurability be fur- 
nished and in fact the contrary appeared. 
Hence to hold the company liable, as was 
done in that case, was to create by estoppel 
a contractual right never in existence. 


Recovery of Overpayments 


There is still another class of cases which 
should be considered. The general rule in 
New York is that an overpayment because 
of a mistake of fact may be recovered even 
though the mistake be unilateral. In insur- 
ance cases, however, a peculiar exception 
has developed. Many years ago, the Court 
of Appeals in National Life v. Minch, 53 
N. Y. 144, stated by way of dictum, while 
reversing a judgment of nonsuit against the 
plaintiff insurance company and directing 
a new trial, that in the absence of fraud 
the time for the insurer to insist upon a 
breach of warranty was prior to the exe- 
cution of the contract by the payment of 
its face amount. There the death claim 
had been paid and the insurer, claiming to 
have discovered fraud in the application for 
the contract, sued to recover back the pay- 
ment made. Years later, the New York 
Life Insurance Company brought suit to 
recover a portion of a death claim paid by 
it upon the ground that the insured’s age 
had been misstated in the contract and that 
under the age adjustment clause it should 
have paid a lesser sum than it had in fact 
paid to the beneficiary. New York Life v. 
Guttenplan, 284 N. Y. 805. There the Trial 
Court, by way of dicta, cited the rule in 
the Minch case as a ground for defeating 
recovery but actually held that the New 
York Life had failed to prove the existence 
of any misstatement of age in the contract. 
The case was affirmed in the Appellate 
Division, First Department, one judge dis- 
senting, and affirmed without opinion by 
the Court of Appeals, and has been repeat- 
edly cited as authority for the rule laid 
down in the Minch case. Shortly after the 
decision in the Guttenplan case, the Equi- 
table Life in a proceeding in the Surrogate’s 
Court, New York County, attempted to 
recover an overpayment of some $13,000 in 
connection with a death claim, basing its 
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contentions upon the age adjustment clause 
and the fact that the insured’s age was 
misstated in the policy. Matter of Mc- 
Laughlin, 289 N. Y. 738. The Surrogate 
denied recovery; the Appellate Division, in 
affirming, did so upon the ground that there 
had been such a change of position on the 
part of the other parties involved that it 
would be inequitable to permit a recovery. 
The Court of Appeals affirming, with Chief 
Judge Lehman dissenting, indicated as the 
ground for its position that the insurer by 
the payment of death benefits must be 
deemed to have waived all questions of law 
or fact except fraud relating to the contract 
and which, by the exercise of reasonable 
inquiry, might have been raised at the time 
of payment or prior thereto. It is inter- 
esting to note that the majority did not 
cite the Guttenplan case. A related question 
is presented in a third case now pending in 
the Court of Appeals undecided — Lena 
Schwartz v. Equitable Life, 266 App. Div. 
233 (subsequently affirmed without opinion 
by the Court of Appeals). There the as- 
signee sued to recover disability benefits. 


A related question is presented in a third 
case recently decided by the New York 
Court of Appeals. Lena Schwartz v. Equt- 
table Life (Jan. 7, 1944), affirming without 
opinion 266 App. Div. 231, 41 N. Y. S. (2d) 
758, 8 CCH Lire Cases 792. In this case 
the assignee sued to recover disability 
benefits. 


The defendant interposed a defense which 
might be labelled a setoff or a claim that 





as the result of the misstatement of age in 
contracts of insurance it had overpaid or 
paid in advance instalments not yet accrued. 
It also asserted the error in age as a partial 
defense to the causes of action for current 
disability benefits. The jury’s verdict for 
the defendant adopted the age misstatement 
but the trial court set the verdict aside and 
directed judgment for the plaintiff, dismis- 
sing both defenses upon the authority of 
the Guttenplan case. The Appellate Divi- 
sion modified and sustained the partial de- 
fenses but held the complete defense bad 
under the Guttenplan, Minch and McLaugh- 
lin cases. 


One obvious distinction between the Schwartz 
case and the other cases is the fact that, 
while payments were made in the Schwartz 
case, the contracts of insurance with re- 
spect to future disability benefits and 
death benefits were executory and not ex- 
ecuted and under those circumstances it 
was contended that the rule of the earlier 
cases should not be extended. The refer- 
ences to waiver in these cases illustrate the 
confused use of the terms “waiver” and 
“estoppel.” The underlying principle would 
seem to be the doctrine of estoppel rather 
than waiver, for the reason that the insurer 
executes its contract at a time when it 
knows or is charged with knowledge of the 
true facts, and the beneficiary or payee ac- 
cepts the payment thus tendered and makes 
use of the money without knowledge of 
the facts, with the result that his position 
is changed to his detriment. 





~ Extraterritorial Scope of 


The tenor of the authorities is to the 
effect that work done by an employee 
within the scope of his employment is 
presumably done to advance the busi- 
ness, although the work may be per- 
formed across the border of a state, and 
any accidents suffered by him while so 
engaged should be compensated by the 
business precisely the same as if it were 
performed within the state boundary, in 
the absence of clear statutory intention 
to confine the operation of the compen- 
sation law to accidents occurring within 
the state. 


From the language of the New Mexico 
Workmen’s Compensation Act, it is ap- 
parent that the legislature did not restrict 
the Act to injuries received in New 








1944 


ESTOPPEL AND LIFE 


New Mexico Workmen's Compensation Act 


Mexico. Section 57-912 (1), 1941 Com- 
pilation, defines “injuries” to include 
“{njuries occurring elsewhere while at 
work in any place where their employer’s 
business requires their presence and 
subjects them to extra-hazardous duties 
incident to the business.” Although the 
precise question has not been passed 
upon by the New Mexico Supreme 
Court, this court has construed the Act 
in a liberal manner in order to protect 
the injured employee, and it is reason- 
able to assume that were the question 
presented, the court would allow recov- 
ery in line with the above mentioned 
weight of authority—Opinion of the 
New Mexico Attorney General, February 
2, 1944. 
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THE INSURANCE AUDIT 


What Is an “Insurance Audit” ? 


The term “insurance audit” is being used to 
signify several things, among them a review 
of coverage looking toward adjustments that 
will cut costs while retaining same protec- 
tion, and ascertainment of accuracy of loss- 
claims from available data. This latter might 
perhaps better be called a “loss audit”, as it 
is the extent of actual loss that is being 
checked. 


In fire, flood, theft and like loss cases it is 
this step which establishes the prima facie 
as to how much. As agents, claims men and 
sometimes even counsel do not always seem 
any too clear on what such an audit means 
it would seem desirable to go over the steps 
briefly and discuss how the audit should be 
used. 


Early Audit Desirable 


On notification from the insured that a loss 
has occurred steps should be taken forth- 
with to get an auditor to the premises on 
which the loss took place. This may be a 
company representative or an independent 
accountant engaged for the purpose of the 
audit. As the insured has usually only had 
personal contact with the agent or broker, 
this person should be there to introduce the 
auditor and see that things get off to a 
proper start. 

A proper start is to get together the books 
and records of the insured, and to take a 
physical inventory. This latter step will be 
facilitated if arrangements are made to keep 
incoming stock separate trom the inventory 
as it stood immediately after the claimed 
loss, and proper records must of course be 
kept of outgoing shipments if the inventories 
are to be properly reconciled. 

The auditor should bear in mind that his 
job is to get together the evidence that will 
answer the question how much, and never 
mind the question how come. If suspicious 
circumstances prevail he should remind him- 
self that others are pursuing that phase of 
the loss-occurrence. He is, of course, at 
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liberty to discuss any observations with the 
agent or the company’s claims representa- 
tive, but the important thing for him to do 
is to get on with his job before business 
transactions and the passage of time obscure 
the status at the moment of loss. Less recon- 
ciling and digging back will be necessary, 
the earlier after the loss the facts are estab- 
lished. 


The Inventory Comparison 


The auditor picks up the thread by ascertain- 
ing when the last verified inventory was 
taken. This may be reflected in an audit re- 
port of independent accountants, or in their 
work papers, and with the insured’s consent 
it is usually possible to get access to such 
data. Possible income tax files will have 
inventory information that can be used. 

To this beginning inventory is added goods 
purchased and manufactured, as determined 
from the records, and deductions are made 
for shipments similarly determined. Via 
this process, and with such routine adjust- 
ments as may be necessary, one arrives at a 
“book inventory” or “calculated inventory” 
which, when compared with the physical in- 
ventory, reflects the quantity presumably 
lost. This, multiplied by the unit cost as 
shown by the accounts (and as tested by the 
auditor) gives the dollar amount of loss, 
which should tally, within reason, with what 
the insured’s proof of claim sets forth— 


Bert V. Tornborgh, C, P. A., New York City. 


KENTUCKY’S FISCAL COURTS 
AUTHORIZED TO PURCHASE 
INSURANCE 


The Kentucky legislature has given express 
authority to fiscal courts in counties con- 
taining first and third class cities to purchase 
insurance policies on county motor vehicles 
and also compensation insurance covering 
employee injuries, This permission is granted 
by House Bill No. 86, approved February 
24, 1944, and effective 90 days after adjourn- 
ment of the legislature. Adjournment is 
tentatively scheduled for March 15, 1944. 
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The text of the law follows: 


“The fiscal court, in each county, having 
therein a city of the first or third class, may, 
in its discretion, for the protection of the 
public and its employees, appropriate county 
funds to purchase policies of insurance, of 
all kinds, deemed advisable, covering motor 
vehicles and other vehicles operated by the 
county, and compensation insurance cover- 
ing employees of the county receiving in- 
juries arising out of and in the course of 
employment; provided, the insurance carrier, 
by its policy of insurance, waives therein the 
right to contest or deny liability, by denying 
the liability of the county because of its 
governmental capacity and immunity on that 
account, and, provided, said policy of insur- 
ance shall bind the company to pay any final 
judgment rendered against the county for 
loss, or damage to property of any person 
or death or injury of any person.” 


By way of explanatory comment, the fiscal 
courts referred to in the law are created for 
each county under Section 67.040, Kentucky 
Revised Statutes, 1942. They consist of the 
county judge and the justices of the peace 
in the county, or the county judge and three 
county commissioners, In general, these 
courts exercise the corporate powers of the 
county. 


INSURANCE INDUSTRY TAKES 
FORWARD STEP IN REHABILITATION 
PROGRAM 


A “Declaration of Attitude” offered by ihe 
Association of Casualty and Surety Executives 
—From the Association’s release of February 
18, 1944, 


Public knowledge of many phases of re- 
habilitation of physically handicapped veterans 
and other persons has been increased recently 
by a “Declaration of Attitude” of the As- 
sociation of Casualty and Surety Executives. 
The statement gives the position of the 61 
capital stock insurance company members 
of the Association relative to the successful 
placement in industry of the physically 
handicapped, with especial reference to the 
effect on workmen’s compensation insurance. 
Preliminary studies undertaken by the As- 
sociation and its member companies have 
given careful consideration to the attitude 
of insurance companies themselves, and to 
clearing up any possible misunderstanding 
on the part of the public that insurance com- 
panies “advise” employers on practices relative 
to the employment of physically handicapped 
workers. 

Stressed in the statement are the need of 
accurate and more widespread facts and ex- 
perience figures pertaining to the employ- 
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ment of disabled persons; the necessity of 
exercising special care in placement; and the 
use of vocational rehabilitation training 
programs. 


The Association is cooperating with several 
governmental and private agencies interested 
in the rehabilitation program; is sponsoring 
research projects to determine the accident- 
proneness and work-efficiency of the physically 
handicapped; is investigating the question of 
subsequent injuries; is opposing the use of 
“waivers” as being undesirable from all 
points of view; and is emphasizing the ad- 
vantages to all concerned in having proper 
Second Injury Fund Laws in every state. 


It is because of the widespread interest in 
rehabilitation, the importance and complexity 
of the problem, and the progress already 
made in setting up preliminary studies, that 
the Association has prepared the “Declara- 
tion of Attitude” regarding the employment 
of physically handicapped war veterans and 
other persons. 


“Advice” Not Offered To Empioyers 


Pointing out that member companies of the 
Association write a large volume of work- 
men’s compensation insurance countrywide, 
the Declaration states: 


“If any impression prevails that companies 
writing workmen’s compensation insurance 
exercise influence upon employers in the 
selection of workers and advise employers 
against the employment of disabled persons 
(because of the likelihood that employment 
of the disabled will result in an increase in 
cost to the employer of workmen’s compen- 
sation insurance), that erroneous impression 
should be corrected. It is the policy and 
practice of the member companies of this 
Association not to advise employers against 
the employment of disabled persons. 

“The initial rate for workmen’s compensa- 
tion insurance is governed by the industrial 
classification involved. The physical defects 
of such workers are not considered in the 
formulae for determining that rate, and no 
higher rate is charged because of employ- 
ment of physically disabled persons. Nor is 
such employment prohibited in any way by 
the terms of workmen’s compensation in- 
surance policies. It is true that experience, 
good or bad, will ultimately be reflected in 
the cost of insurance. And not all employers 
carry workmen’s compensation insurance. 
As to them, it must be obvious that insurance 
companies are not consulted relative to work- 
men’s compensation insurance or employ- 
ment practices.” 


Full Records Needed 


It is, nevertheless, highly important that all 
employers—insured, self-insured or non-in- 
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sured—be informed of the facts and figures 
pertaining to the employment of the physically 
handicapped. Not all the facts, and not all 
the figures, are now available, it is stated. 


“Such considerable uncollated information 
as is available points to the physically handi- 
capped as a source of untapped manpower, 
revealing that under suitable conditions such 
persons can serve effectively without be- 
coming hazards to themselves or others.” 


Among many questions involved on which 
possibly more complete information is needed 
are those dealing with accident-frequency 
and accident-severity among the disabled; 
and their records, as compared with able- 
bodied workers, with respect to absenteeism, 
labor turnover and work efficiency. 


Fitting the Job and the Man 


“It is obvious”, the Declaration states, “that 
to obtain full utilization of an employee's 
capacity, disabled or not disabled, he must 
be placed in a position for which his capabili- 
ties fit him, and that in justice to employer 
and employee alike, special thought should be 
given to his placement. 


“The very great majority of people who may 
be termed ‘disabled’ are disabled only to the 
extent of being incapable of performing some 
functions, while remaining or capable of be- 
coming skilled in many kinds of employment. 
The person ‘selectively employed’ is not a 
recipient of charity. If he has been intelli- 
gently placed, he occupies a useful place in 
his organization, and the fact that he has 
overcome his difficulties gives promise that 
he will become increasingly helpful to him- 
self and to his employer. With greater 
awareness of the useful field the disabled 
worker occupies in industry will come, it is 
to be hoped, terminology that will emphasize 
‘capabilities’ rather than ‘disabilities’. 
“Vocation rehabilitation, the fitting of the 
man to the job with the education and train- 
ing that will enable him to fill that job 
successfully, is a vital factor. The member 
companies of this Association are cooperat- 
ing with federal and state and other agencies 
in this connection.” 

The Center for Safety Education of New 
York University, which is supported by 
grant from the Association of Casualty and 
Surety Executives, has begun a study of 
“The Relative Work Efficiency and Accident- 
Proneness of Physically Disabled Workers”, 
in cooperation with the Institute for the 
Crippled and Disabled. This, with other 
studies begun or under consideration by the 
Center, is designed further to analyze acci- 
dent causes in terms of physical and human 
factors, to increase the validity of accident- 
prevention methods, to develop and evaluate 
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leadership training courses, and to gather 
factual information concerning the selection 
and placement of workers in industrial jobs. 
In announcing the study, the Center for 
Safety Education states: 


“The practical value of the study will result 
in the systematic compilation of job standards 
and demonstrated personal characteristics of 
the physically disabled that will aid in in- 
creasing the efficiency of programs of re- 
habilitation and training, supply scientific 
information for purposes of employment and 
placement of the physically disabled in in- 
dustry, and give to the physically disabled 
the fullest opportunity to become self-sufficient 
and useful members of society.” 


In order to secure the full cooperation of 
representative industrial establishments in 
the metropolitan area, the investigation will 
be under the supervision of a University 
sponsoring committee, and will progress 
under the general supervision of a steering 
committee, the membership of which will be 
composed of safety and personnel directors, 
managers and supervisors of selected in- 
dustrial establishments. There can be little 
doubt that under such auspices the study 
will contribute greatly toward a better 
knowledge of all the factors involved in the 
vocational training, selection for and place- 
ment in jobs of the disabled, war veteran and 
non-veteran, alike.’ 


“Waivers” Not the Solution 


An employer may be hesitant about hiring 
a person with a pre-existing permanent par- 
tial disability, the Declaration states, even 
though the worker may be able to perform 
the duties of the particular jobs for which 
he applies, because a subsequent injury on 
the job might result in permanent total dis- 
ability for which the employer might be held 
liable, instead of being liable only for the 
subsequent injury sustained in his employ. 
It is the belief of the Association’s member 
companies that the device of securing 
“waivers” from disabled applicants defeats 
the purpose of workmen’s compensation 
laws, and is not a solution of the problem of 
disabled persons. “Our companies oppose 
the practice.” 


The Question of Second Injuries 


“This Association feels that the employer of 
such a handicapped person should not be 
liable in such a case for permanent total dis- 
ability, but rather that the cost, after com- 
pensation has been paid by the employer for 
the second injury only, should be borne by 
industry generally. To accomplish this, a 
sound and adequate Second Injury Fund 
Law should be in effect in every state. The 
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passage of such a law in every state would 
minimize a major objection of employers to 
the employment of disabled workers, and 
would assure payment of compensation to 
such workers in all cases in which they suffer 
injury on the job, including permanent total 
disability.” 

The Association has prepared what it hopes 
may be considered a Model Second Injury 
Fund Law which is the product of study of 
existing laws, and especially of the wide ex- 
perience of its member companies in the field 
of workmen’s compensation insurance. Since 
the day workmen’s compensation insurance 
began in this country, the Association’s mem- 
ber companies have been engaged in that 
field. They have dealt with every type of 
disability that has been incurred in industrial 
employment, and have assisted in returning 
millions of workers to their jobs, able to 
work again because of prompt and efficient 
measures adopted by the companies. 

The Declaration concludes: “The proposed 
Model Second Injury Fund Law is available 
for the consideration of state legislatures, 
and the Association will be glad to suggest 
suitable amendments to existing Second In- 


Effect of Omitted Prohibitions in the 
1943 Standard New York Fire Insurance Policy 


A proposed revision of the form of fire 
insurance policies to be used in Vermont 
has been submitted to the Vermont 
Commissioner of Banking and Insur- 
ance for approval. The new form, des- 
ignated as “1943 Standard New York 
Fire Insurance Policy,” was submitted 
to the Attorney General for his opinion 
as to whether or not the omission of 
certain prohibitions in the new contract 
was opposed to public policy. 

The omitted prohibition, which is con- 
tained in lines 44 to 51, inclusive, of the 
“1918 Standard New York Policy” now 
used in Vermont, is as follows: 

“(d) while illuminating gas or vapor is 
generated on the described premises; or 
while (any usage or custom to the con- 
trary notwithstanding) there is kept, 
used or aHowed on the described prem- 
ises fireworks, greek fire, phosphorus, 
explosives, benzine, gasoline, naphtha 
or any other petroleum product of greater 
inflammability than kerosene oil, gunpow- 
der exceeding twenty-five pounds, or kero- 
sene oil exceeding five barrels * * *.” 
“The proposed contract contains nothing 
to indicate that the parties, or the as- 
sured alone, contemplate violating stat- 


jury Fund Laws which legislatures may con- 
sider inadequate. 


“Adequate Second Injury Fund Laws in all 
the states will help but they will not alone 
solve all the problems connected with full 
employment of the physically disabled. Full 
knowledge of all the factors involved will 
enable the disabled and employer alike to 
bring about the fullest possible utilization of 
the manpower potential that lies in the 
capabilities of the disabled. The Association 
will assist in obtaining that knowledge, and 
its facilities, experience and sympathetic 
counsel are available to that end.” 


Among the agencies, in addition to its mem- 
ber companies, with which the Association 
is cooperating or will in the future, are 
the United States Veterans Administration; the 
National Rehabilitation Committee of the 
American Legion; Veterans Personnel Divi- 
sion of the Selective Service System; In- 
stitute for the Crippled and Disabled; The 
National Society for Crippled Children, Inc.; 
the National Council on Rehabilitation; the 
Congress of Industrial Health; and various 
other bodies representative of government, 
labor and industry. 





utes relative to the possession of such 
substances. On the contrary, it is ap- 
parent that the assured, within certain 
statutory limitations as to the substances 
enumerated in the lines above quoted as 
well as to the multitude of other items 
not set forth in either form of contract 
but as to which the law imposes restric- 
tions, limitations or prohibitions on 
their use or possession, may lawfully 
possess any or all kinds. 


“Tt seems reasonable to conclude that 
the new form of contract avoids, as to 
the substances here involved, any at- 
tempt to provide a definite prohibition, 
or condition, against the possession of 
certain items, and relegates the question 
of their possession on the premises to 
the same consideration provided by law 
for the possession, use or allowance of 
substances in general -prohibited by 
statute on such premises; and for the 
validity of the contract to be determined 
on the circumstances as in any par- 
ticular case might appear.” 

The provisions of the new form are 
valid and do not contravene the Vermont 
statutes.—O pinion of the Vermont At- 
torney General, February 1, 1944. 
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INSURANCE FEATURES OF 
WORKMEN’S COMPENSATION 
LAWS 


29 Cornell Law Quarterly 176 (November, 
1943) 


By Arthur Lenhoff 


Formerly justice of the Supreme Constitutioaal 
Court of Austria; now Ass’t Professor of Law and 
Librarian, University of Buffalo. 


Despite the diversity in the state statutes 
which create compulsory insurance by means 
of the employer insuring the risk, the stat- 
utes can be grouped in two principal classes, 
for each of which one state act, namely Wash- 
ington and New York, may be submitted as 
fairly representative archetypes. 

In Washington, the employee is ipso jure 
insured upon his entering the service of the 
employer, while by New York law an in- 
surance relationship cannot arise until the 
employer takes out compensation insurance. 
with the state fund or an insurance company, 
except in the rare case where he is allowed 
the status of a self-insurer. 

In New York the statute imposes upon the 
employer the obligation to insure the com- 
pensation risk. Indirect means of enforce- 
ment are provided: if the employer fails 
to carry out his statutory duty to insure his 
compensation risk, the claimant is entitled 
to a common-law action for full damages. 


Once the employer has insured the risk, the 
insurance status of the employee emerges 
simultaneously and automatically, regardless 
of whether the insurance is taken out with 
an insurance company or with the state fund. 
Insurance under the state fund releases the 
employer from any further liability, a re- 
sult not reached through an insurance con- 
tract entered into with an insurance company, 
which retains the freedom to reject any 
applications. In various states, devoid of 
state funds, rejected risks are required to be 
distributed under pro-rata liability among 
all insurance companies. 


THE INSURANCE LAW JOURNAL 


Insurance Law 
from Contemporary Periodicals 





Workmen's Insurance Status 


What is the element in common that tends 
to place unemployment insurance together 
with old age insurance and compulsory com- 
pensation insurance in a special group? That 
element lies in the creation of the worker’s 
insurance status by operation of law and 
not by the acts of the employer and the 
employee; there is no room for the parties’ 
expressed or implied intention. 


As in unemployment insurance and in old 
age insurance, it is an administrative agency 
that has jurisdiction over the carrier of work- 
men’s compensation insurance concerning 
the former’s obligations to the claimant. 
Insofar as common characteristics of social 
insurance are concerned, it may be stated 
that there is no substantial difference between 
the workmen’s compensation insurance in 
New York and in Washington. 


One can realize at this point how greatly 
those systems, embedded in and based upon 
insurance, depart from the English form of 
compensation founded only upon employer’s 
liability. 

To bracket compensation insurance as lia- 
bility insurance is at variance with’ rules 
of law on two points, First of all, the em- 
ployer no longer has a choice as to whether 
he will take out compensation insurance. 
Secondly, the employee’s status, unlike that 
of the third party in liability insurance, is 
independent of his employer’s rights against 
the insurer. 


Briefly, against claims of the employee or 
his dependents, the insurer cannot set up 
defenses based upon the employer’s breach 
of the insurance, or misstatements, or other 
courses of conduct before the execution of 
the policy or thereafter. 


Insurer's Defenses 


The state interlocks the coverage of the 
employee, at the threshold, with that of his 
employer; but that requirement having been 
met, the continuance of the coverage no 
longer depends exclusively upon that of the 
employer. In the same way, it is not the 
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will of the parties, but rather the law that 
not only prescribes the scope of the in- 
surer’s obligation, but also determines who 
are the obligees. Since the enactment of the 
amendment of 1939, all employees are to be 
deemed to be included in the coverage. 
There are several defenses that a carrier 
can raise. He may prove before the board 
that the claimant was not an “employee” at 
all, or he may claim the simple termination 
of policy. 

Can the carrier raise the expiration of the 
policy as defense? Expiration of the speci- 
fied term or the death of the employer would 
ipso jure terminate the coverage; forfeiture 
of policy, however, may not be claimed be- 
cause of change in the ownership of shares 
of stock of a corporation or a change in 
management of a corporation. 

As it stands today, the courts seek to be 
in accordance with the purpose of the statute 
to put the burden of the compensation risk 
upon the insurer, although they are coming 
to recognize that the provision by which 
the effect of a cancellation is made to depend 
upon notification to the Industrial Board 
calls for a wider construction. 


Compensation Insurance as Part of 
Social Insurance 


In compensation insurance by a monopo- 
listic state fund, as in old age and sur- 
vivor’s insurance and in unemployment 
insurance, the element of selection of insur- 
ance carrier by those burdened by insur- 
ance costs is eliminated. The employee’s 
status of independence from the employer’s 
conduct is not to be doubted. 

Moreover, in contrast to liability, annuity 
and life insurance, the premiums are not 
measured by the amount insured, but by the 
amount of wages. The amount due is also 
fixed by law. 

Wages paid to an injured employer no longer 
thwart his claim to damages, nor does money 
paid to him under a company pension plan, 
or. an accident policy taken out by his em- 
ployer, abate his right to compensation. 
What about the possible duplication of com- 
pensation from various social insurances? 
The New York Civil Service Law provided 
for a reduction of pensions by the amount 
of compensation awarded. Various state 
legislatures have resorted to a scheme of 
deductions in the case of duplication of un- 
employment and compensation insurances. 
Could this system be extended to include 
compensation payments by old age and family 
benefits even though they fall under federal 
jurisdiction and are based on contributions 
made by the employees themselves? 





Congress could amend the Social Security 
Act so as to allow for a suspension of its 
benefits pending compensation payments, with 
special provisions that no suspension be 
allowed where compensation is subject to 
deductions for old age benefits by virtue 
of state legislation. The result would fit very 
well into the whole structure of compensa- 
tion insurance. 


As the Connecticut highest court once stated, 
compensation insurance is a “peculiar type of 
insurance.” But one feature it has in com- 
mon with all social insurance law: the right 
of the employee to a printed statement to 
his insurance and statutory rights. Besides 
the employee’s right to written statement 
of wages, under the Social Security Act, 
each wage earner (and after his death his 
dependents) has the right to request from 
the Bureau of Old Age and Survivors Insur- 
ance a report of his earnings as noted in 
the wage records of the Bureau, records 
primarily based upon the employer’s state- 
ments. 


INSURANCE UNDER THE 
SHERMAN ACT 


32 Georgetown Law Journal 66 (November, 
1943) 


By Eugene E. Threadgill 


Three bills have been Introduced into Con- 
gress, which are to the effect, 


That nothing contained in the Act of July 2, 
1890, as amended, known as the Sherman Act, 
or the Act of October 15, 1914, as amended, 
known as the Clayton Act, shall be construed 
to apply to the business of insurance or to 
acts in the conduct of that business or In any 
wise to impair the regulation of that business 
by the several States. 


These bills, S. 1362, H. R. 3269 and H. R. 
3270,’ have arisen because of United States 
v. South-Eastern Underwriters Association, 51 
F. Supp. 712, which is now before the 
Supreme Court on appeal. 





Expository Legislation 


On their face, these bills appear to be ex- 
pository legislation, and Mr. Hancock, pro- 
ponent of the House bill, stated at the 
hearings, 

it is not correct to characterize the proposed 
bills as an amendment of either the Sherman or 
Clayton Acts or as a present or future exemp- 
tion of a business heretofore within the pur- 
view of those acts. 





1Of these three bills, H. R. 3270 is the only 
one on which there has been any Congressional 
action. On November 18, 1943, the House Judi- 
ciary Committee reported this bill with an 
amendment which eliminated the preamble.— 
The Editor. 
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Since the courts look with considerable dis- 
favor upon this kind of legislation, the 
Supreme Court may construe these bills, if 
enacted, as a repeal of the Sherman Act as 
applied to the insurance business rather than 
as a legislative construction of that Act. If 
it does, it will be free to decide United States 
v. South-Eastern Underwriters Association, 
supra, without regard to the present bills, for 
a repeal will not apply retroactively unless 
the law expressly provides that it shall so 
apply. 


Arguments Contained in the Bills 


The present examination will consider some 
of the arguments advanced in the discussion 
of these bills, particularly the ones named 
in the preamble thereof. The preamble first 
declares, 

Whereas prior and subsequent to the Act of 
July 2, 1890, and October 15, 1914, the business 
of insurance was and has been, and is now, 
regulated by the several States; and 

Whereas, as a matter of local concern, the sev- 
eral States, respectively, each as it deems for 
the best interest of its citizens, do regulate 
all acts of insurance companies performed with- 
in their respective borders; 


Is it true that the states “do regulate all 
acts of insurance companies”? Inthe matter 
of rate regulation, only one state, as part 
of its governmental function, established fire 
insurance rates; and at least twenty-eight 
states by statute permit private rating bu- 
reaus to operate. 

It is clear that no state regulates all acts 
and many states regulate very few of the 
acts of insurance companies. 


Adequacy of Present State Regulation 


The preamble continues, 

Whereas it has not been, nor is it now, the 
intent or the desire of the Congress to invade 
the rights of the States or to assume to itself 
functions which have long been accepted as best 
performed by the States; and 

Whereas there is no need, through a Federal 
bureau or otherwise, for the Congress to dis- 
place or encumber the regulation by the States 
of the business of insurance; 


The adequate state regulation that is implied 
requires among other things that the policy- 
nolders be protected from excessive charges, 
and from losses through the insolvency of 
companies. These ends may be achieved if 
the states can control the rates and the 
investments of the insurance companies op- 
erating within their borders. 


There are many obstacles, however, to their 
regulation of rates which the several states 
may never satisfactorily overcome. Most 
prominent of these are the difficulty of modi- 
fying “‘unreasonable” rates and the problem 
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of detecting discrimination in schedule 


regulation. 


Monopolies 


A second requisite of “adequate” regulation 
is protection of the individual from destruc- 
tion of his business by a monopoly. 


Although many states have anti-trust laws, 
and most states recognize the common law 
doctrine of “restraint of trade,” individuals 
subjected to an association’s legal exclusion 
of members have frequently been unsuccess- 
ful in invoking the aid of the law. 


By far the most difficult problem facing the 
states attempting to regulate the insurance 
business is the lack of an adequate remedy 
against companies which violate state rules. 
Of course, a company could be fined, but 
the fine must be paid by increased rates or 
by depletion of reserves. 


The Sherman Act and Insurance 


The preamble of the bills concludes, 


Whereas it has not been, nor is it now, the 
intent of the Congress that the Acts of July 
2, 1890, and October 15, 1914, as amended, be 
construed as applying to the business of in- 
surance or as impairing the regulation of that 
business by the States; and 

Whereas it is in the public interest that Con- 
gress affirm its intent and desire and safeguard 
the States in the regulation of the business of 
insurance: ... 


There are two implications in these state- 
ments—first that the Sherman Act was not 
intended to include the business of insur- 
ance, and second that the Sherman Act 
should not irfterfere with state regulation. 
Though this first implication must remain 
in doubt, the implication that the Sherman 
Act impairs state regulation is clearly false. 
In the recent case of Parker v. Brown, 317 


U. S. 341, 350, the Court said, 


. . We find nothing in the language of the 
Sherman Act or in its history which suggests 
that its purpose was to restrain a state or its 
officers or agents from activities directed by 
its legislature. 


Summary of Arguments 


The arguments of the preamble are, 

1. that the states regulate all acts of insur- 
ance companies, 

2. that state regulation is potentially ade- 
quate for the protection of the citizens of 
each state, 

3. therefore, that the Federal Government 
should not interfere with state regulation. 
The first argument is not true, and the sec- 


ond is very doubtful. Certainly these 
grounds cannot support the conclusion. 
MAR. 
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VIOLATION OF STATE ANTI-TRUST 
LAWS BY INSURANCE EXCHANGE 


While insurance companies are anxiously 
awaiting the final ruling of the United States 
Supreme Court on the issue of applicability 
of the federal anti-trust laws to the fire in- 
surance business, and whether such business 
is “commerce,” there remains the question 
of the state laws prohibiting monopolies and 
restraints of trade and their relation to in- 
surance. 





The Texas statutes prohibiting trusts and 
conspiracies against trade (Title 126, Arti- 
cles 7426—7447. Revised Civil Statutes) 
have been recently invoked by a Texas court 
against a Texas insurance exchange which 
was charged with violating the state anti- 
trust laws. 


More informative for purposes of illustration 
as to certain objectionable practices of the 
exchange than the final decree of January 
11, 1944, of the District Court of Brazos 
County, Texas, 85th Judicial District, in 
State of Texas v. Beaumont Insurance Ex- 
change, Inc., et al.,5 CCH Fire AND CASUALTY 
Cases 85, is the plaintiff’s original petition 
filed with the court. 


From this petition it appears that the Ex- 
change was a Texas corporation. The nat- 
ural person defendants were all active 
members, and since June 21, 1932, they con- 
stituted more than 60% of the licensed local 
recording agents maintaining offices in 
Beaumont, Texas, for the writing of fire and 
casualty insurance. They wrote and con- 
trolled more than 90% of the fire and cas- 
ualty risk business in Beaumont. It was 
alleged that the defendants had combined 
their capital and skill— 

‘‘(a) To create and tend to create restrictions 
in trade and commerce, and restrictions in aids 
to commerce, and restrictions in the free pur- 
suit of a business authorized and permitted by 
the laws of the State of Texas, said trade, com- 
merce and business being the business of writ- 
ing fire insurance upon property located within 
the State of Texas, and writing casualty insur- 
ance on risks located within the State of Texas; 


What the Courts 


Are Doing 


““(b) To prevent and lessen competition in the 
business of insurance; 


““(c) To make, enter into, maintain, execute 
and carry out contracts, obligations and agree- 
ments by which the parties thereto have bound 
themselves to preclude a free and unrestricted 
competition among themselves and others in the 
business of insurance; 


“(d) To abstain from engaging in, and con- 
tinuing, the businesses of writing fire insurance 
and writing casualty insurance within the por- 
tion of the State of Texas, to-wit, within the 
City of Port Arthur, Texas.’’ 


Boycott Against Certain 


Insurance Solicitors 


Passing from the general to the specific, it 
appears that on or about June 26, 1932, the 
Exchange members put into effect a rule 
which had been adopted on June 21, 1932, 
and pursuant to which rule— 

“each and all of the active members of the 
Exchange have refused to employ as a solicitor 
any person engaged in any other business, any 
married woman whose husband was then em- 
ployed or engaged in any business, any student, 
or any such solicitor who was then employed 
by any other recording insurance agency, and 
have refused to transact any business of any 
character with any solicitor of fire and casualty 
insurance, except for the account of that solici- 
tor’s employer * * *.”’ 


This rule operated as an effective boycott 
against all such solicitors of fire and casualty 
insurance, and restricted the free pursuit of 
the insurance business and prevented and 
lessened competition. The defendants’ acts 
created a “trust” within the meaning of 


Article 7426, R. C. S. 


Boycott of Insurance Companies 


As the result of another rule adopted and 
put into effect on June 21 and 26, 1932, re- 
spectively, the members of the Exchange 
refused to accept or continue employment 
by, or representation of, and to do business 
with, 

“any fire or casualty insurance company and 


any bonding company, which had an agent 
representing it within the City of Beaumont 
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who was also an agent for or represented any 
mutual, reciprocal, Lloyds, inter-insurance ex- 
change, or participating stock company writing 
fire or casualty insurance or bonds or with any 
such company which had any agent represent- 
ing it within the City of Beaumont who was 
not a member of the Beaumont Insurance Ex- 
change, Inc., and * * * refused to accept or 
continue employment by, or representation of, 
and to do business with, any fire or casualty 
insurance company, and any bonding company, 
including underwriters of such companies, when 
such company was a member of a group or fleet 
of companies under the management or control 
of another insurance company, Manager or gen- 
eral agent, if any member company belonging 
to such group or fleet had any agent represent- 
ing it within the City of Beaumont who was 
also an agent for or represented any mutual, 
reciprocal, Lloyds, inter-insurance exchange or 
participating stock company writing fire or 
casualty insurance or bonds, or had any such 
agent representing it within the City of Beau- 
mont who was not a member of the Beaumont 
Insurance Exchange, Inc."’ 


These acts, too, had the effect of producing 
and creating a “trust” within the meaning of 
Article 7426, R. C. S., and placed restrictions 
on the free pursuit of the insurance business. 


Territorial Restrictions 


In February, 1938, the defendants agreed not 
to write fire or casualty insurance on Port 
Arthur risks. Conversely, members of the 
Port Arthur Insurance Exchange refrained 
from writing such insurance on risks located 
in Beaumont. Again, a “trust” was created, 
and competition was prevented. 


Brokerage Fees on Federal 
Housing Authority Loans 


Objection was also made in the plaintiff's 
brief to an agreement of March 7, 1939, be- 
tween the Exchange and certain defendants 
whereby it was agreed to charge a brokerage 
fee of at least 1% of the amount of the loan, 
on all Federal Housing Authority loans 
thereafter secured by them, or any of them, 
on property located in Texas, and particu- 
larly in Beaumont. The carrying out of this 
agreement placed restrictions on trade and 
commerce, to-wit, the securing of these loans 
on Texas properties, and the defendants’ 
acts created a “trust.” ' 


Order and Decree 


Both plaintiff and defendants having reached 
an agreement for the compromise and settle- 
ment of the action, the District Court de- 
creed that the money judgment be taken 
against the Exchange alone, and dismissed 
all other defendants in the petition as parties 
defendant and from any liability. The Court 
ordered the charter of the Exchange for- 
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feited and cancelled. It perpetually restrained 
and enjoined all of the defendants from 
carrying on any of the aforementioned acts 
in restraint of trade and commerce; and the 
Exchange was ordered to pay $2,000 in sat- 
isfaction of the State’s claim to the State 
Treasurer, and costs. 


FIRE DAMAGES FROM 
PASSING LOCOMOTIVES 


The most recent case involving the liability 
of a railroad company for fire loss sustained 
by the owner of property adjoining the rail- 
road’s right of way is the Arkansas Supreme 
Court decision in Missouri Pacific Railroad 
Co., Thompson, Trustee v. Campbell (1944), 
5 CCH Fire anp Casuaty Cases 65. The 
insurance company, having paid the adjoin- 
ing property owner $500 under its policy 
covering the owner’s home, was subrogated 
to the insured’s rights against the railroad, 
and it was allowed recovery against the rail- 
road for this amount. The insured recovered 
from the railroad the difference between 
$500 and $1,450, the fair market value of 
her house and furnishings at the time of the 
fire. Since the insured had recovered $1,100 
in the trial court, the jury having allowed 
recovery on the basis of the $1,600 valu- 
ation stated in the insured’s complaint, the 
Supreme Court ordered a remittitur of $150 
in the case of the insured. Attorney's fees of 
$200 were allowed against the railroad for 
the insured, but the insurance company was 
denied recovery for its attorney’s fee be- 
cause the suit was not one based on an 
insurance policy, and the statute under which 
the action was brought against the railroad 
(Sec. 11147, Pope’s Digest) allowed recovery 
for only one attorney’s fee. 


Circumstances of the Fire 


No one saw flying sparks from the engines 
of either of two trains which passed the in- 
sured’s adjoining property within an hour 
before her house and furnishings were de- 
stroyed by fire. Shortly after they passed, 
a fire originated on the railroad’s right of 
way and was carried by a wind across the 
sage grass on the insured’s property to the 
insured’s home. One of the trains was hauled 
by an oil burning engine, the other by a coal 
burning engine. There was testimony on 
the part of the railroad that its engines, in- 
cluding the two engines, were equipped with 
the most modern and approved spark arrest- 
ers, which would not permit the emission of 
sparks, and even though a spark should 
escape, it would not survive long enough to 
start a fire. The railroad produced evidence 
that there was a fire under a wash tub in the 
insured’s yard near the house prior to and 
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during the fire. Nevertheless the court ruled 
that the question as to the origin of the fire 
was duly passed upon by the jury, and that 
the testimony was sufficient to support the 


‘verdict that the fire resulted from the opera- 


tion of the defendant’s trains. 


Evidence of Other Fires Admissible 


The railroad objected on the appeal to the 
allowance of certain answers to questions 
put to the railroad’s witness on cross-exami- 
nation. These questions related to whether 
or not the right of way had been set afire 
by a freight train throwing out sparks be- 
fore, and whether or not a trestle had caught 
fire about the same place. The reviewing 
court upheld the admission in evidence of 
answers revealing the prior fire for the pur- 
pose of refuting the railroad’s contention 
that none of its engines would emit sparks, 
citing Missouri Pacific Railroad Co., Thomp- 
son, Trustee v. Wells, 6 CCH NEGLIGENCE 
Cases 851, 203 Ark. 227, 156 S. W. (2d) 216. 


Statutory Basis of Action 


The Campbell suit was founded on the statu- 
tory liability imposed upon railroads for 
damage to property caused by the operation 
of trains. (Sec. 11147, Pope’s Digest.) This 
statute provides: 


“* * * it shall not be lawful for the defendant 
in such suit or action to plead or prove as a 
defense thereto that the fire which caused such 
injury was not the result of negligence or care- 
leSsness upon the part of such defendant, its 
employees, agents or servants; but in all such 
actions it shall only be necessary for the owner 
of such property so injured to prove that the 
fire which caused or resulted.in the injury 
originated or was caused by the operation of 
such railroad, or resulted from the acts of the 
employees, agents or servants of such defend- 
ant, and if the plaintiff recover in such suit or 
action, he shall also recover a reasonable attor- 
ney’s fee to be ascertained from the evidence 
in the case by the court of [or] jury trying the 
same, Provided, that the penalty prescribed by 
this section shall apply only when such em- 
ployee, agent or servant is in the discharge of 
his duty as such. (Act of April 2, 1907.)"’ 


Constitutionality of Statutes 


Elliott, in the third volume of his work on 
Railroads, points out that 


“Statutes Imposing Nability for damages, on ac- 
count of fires set out by railway locomotives, 
have been attacked in many of the states where 
they are in force, on the ground that they are 
unconstitutional, but in all the decisions, where 
the question has directly arisen, so far as we 
have been able to discover, they have been held 
constitutional.'’ (Sec. 1223.) 


The constitutionality of the Arkansas statute 
involved in the Campbell case was upheld in 
St. Louis & S. F. Ry. Co. v. Shore (Ark. 
1909), 117 S. W. 515, a case in which it was 
neither alleged nor proved that the railroad 
company was guilty of any negligence when 
the plaintiff's orchard was damaged by a fire 
“alleged to have been communicated from a 
locomotive operated by the defendant on its 
railroad.” The plaintiffs recovered $2,500 as 
damages. The court quoted with approval 
the decision of Mr, Justice Gray in the 
United States Supreme Court decision in 
St. Louis & S. F. Ry. Co. v. Mathews, 165 
U.S. 1, 17 Sup. Ct. 243, upholding a similar 
statute in Missouri. The Justice stated that 
“It is within the authority of the Legislature 
to make adequate provision for protecting the 
property of others against loss or injury by 
sparks from such engines. The right of the 
citizen not to have his property burned without 
compensation is no less to be regarded than 
the right of the corporation to set it on fire. 
To require the utmost care and diligence of 
the railroad corporations in taking precautions 
against the escape of fire from their engines 
might not afford sufficient protection to the 
owners of property in the neighborhood of the 
railroads. When both parties are equally fault- 
less, the Legislature may properly consider it 
to be just that the duty of insuring private 
property against loss or injury caused by the 
use of dangerous instruments should rest upon 
the railroad company, which employs the instru- 
ments and creates the peril for its own profit, 
rather than upon the owner of the property, 
who has no control over, or interest in, those 
instruments.”’ 


Circumstantial Evidence 
as a Basis of Liability 


There being no question as to the validity 
of statutes imposing liability for fire damage 
upon adjoining property by railroads, there 
remains the question as to the degree of 
proof required of the property owner in 
showing that damage due to a fire “was 
caused ie the operation of such railroad.” 
In the Campbell case, the railroad challenged 
the sufficiency of the evidence. Theoreti- 
cally, at least, the fire which destroyed the 
insured’s property might have originated 
from a cigarette carelessly tossed out of the 
train window by a passenger or dropped by 
a trespasser on the right of way. But there 
was no positive proof. The railroad com- 
pany, in referring to the fire under a wash 
tub in the yard, implied that the fire might 
have originated from this source. The jury 
considered the more plausible explanation 
that despite the modern spark arresters used 
on both engines, there remained the possi- 
bility that sparks might escape and this was 
the probable cause of the fire in view of the 
te it took from the right of way to the 
ouse. 


1944 WHAT THE COURTS ARE DOING 





(159) 


wee 


Again, but in a non-statutory action, a fire 
on a right of way shortly after a train passed 
was held to constitute a prima facie case of 
negligence on the part of the railroad, and 
proof of spark arresters was held insufficient 
to rebut the presumption. Missouri Pacific 
R. R. Co. v. Johnson (Ark., 1939), 2 CCH 
NEGLIGENCE CAses 855, 133 S. W. (2d) 33. 
It is interesting to note that in this case 
recovery was allowed not for property dam- 
age to the plaintiff’s adjoining property, but 
for medical bills and additional suffering of 
the plaintiff’s tuberculous wife who was liv- 
ing in a specially constructed and open-wall 
cottage, and who, before she died, was com- 
pelled to inhale smoke which entered the 
cottage. Similarly, in a statutory action, a 
judgment for the trustees of the railroad 
was reversed since the evidence of flying 
sparks, a fire on the right of way shortly 
after a train passed, and its spreading to the 
plaintiff’s barn, were sufficient to make out 
a prima facie case under the statute. Calza- 
vara v. Scandrett (Ill. 1940) 4 CCH Nect1- 
GENCE CasEs 1174, 30 N. E. (2d) 763. 


Thus circumstantial evidence is sufficient to 
establish liability on the part of the railroad. 
A jury may infer “that the fire originated 
in sparks from the engine of the train which 
had just passed, there being no evidence to 
explain its origin upon any other theory.” 
St. Louis & S. F. Ry. Co. v. Dodd, 59 Ark. 
317, 27 S. W. 227 (decided in 1894, before 
passage of the Arkansas statute). A similar 
conclusion was reached in Kurn v. Fondren 
(Miss., 1940), 4 CCH Nec.icence Cases 870, 
198 So. 727. 


“It is not essential that the evidence should 
exclude all possibility of another origin of 
the fire or that the evidence be undisputed 
* * * In the present case no witness testi- 
fied that he saw sparks escaping from the 
engine [which passed the plaintiff’s barn a 
few minutes before it was discovered to be 
on fire], but the circumstances are shown to 
be such that a spark could have escaped, and 
the jury were warranted in finding that, 
since the fire was discovered immediately 
after the passing of an engine, it originated 
from that source.” Chicago, R. I. & P. Ry. 
Co. v. National Fire Insurance Co. of Hartford 
(Ark. 1921), 235 S. W. 1006. To the same 
effect is Midland Valley R! R. Co. v. Abbott 
(Okla., 1939), 1 CCH Necticence Cases 285, 
89 P. (2d) 309, where, despite conflicting 
evidence, the railroad was held liable. In 
a statutory action (Sec. 4435(b), Virginia 
Code) to recover expenses incurred in fight- 
ing a fire originating on the defendant’s 
right of way and which threatened a na- 
tional forest, the United States recovered 
judgment “although the evidence was largely 
circumstantial and lacking in definiteness 
[but] it tended to show that the locomotive 
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had passed by, emitting sparks, a short time 
before the fire occurred; * * * and * * * it 
was a reasonable inference from the testi- 
mony of witnesses in the vicinity when the 
fire began that it originated on the right of 
way.” Chesapeake and Ohio Ry. Co. v. United 
States (CCA-4, 1944), 10 CCH NEGLIGENCE 
Cases 33. 

Stronger circumstantial evidence was intro- 
duced in the statutory action in Colle v. At- 
lantic Coast Line R. R. Co. v. Belgian Azaleas, 
Inc. (Fla., 1943), 9 CCH NEGLIGENCE CASEs 
381, where the burned shed was flooded with 
smoke, dust and small cinders and within 
two minutes thereafter a fire broke out. The 
court observed that while no one actually 
saw sparks leave the engine, or saw them 
land on the shed, the facts “justified the 
inference, devoid of speculation or conjec- 
ture, that sparks from the locomotive caused 
the blaze.” 


Flying Sparks Need Not Be Seen 


There is, obviously, no question of causation 
where the flying sparks are actually seen 
leaving the locomotive and alighting on the 
right of way and a wind blows the resulting 
fire onto the plaintiff’s property, or where 
such sparks alight directly on the plain- 
tiff’s property. If sparks are seen by wit- 
nesses at a point when the train is some 
distance from the plaintiff’s property, and 
hot cinders fall on them, a railroad will be 
liable for the destruction of nearby farm 
buildings since a jury might very properly 
conclude that sparks continued to be emit- 
ted as the train passed the farm and that 
they were carried by a wind to the buildings. 
Niswonger v. Thompson, Trustee (Mo., 1939), 
1 CCH NecLicence CAsEs 636, 124 S. W. 
(2d) 669. Because of the difficulty of seeing 
flying sparks, particularly in the daytime, 
one court concluded: “We do not under- 
stand that * * * the only way to prove that 
a locomotive engine has communicated a fire 
is to prove that it was seen to emit sparks. It 
will hardly be argued that every spark which 
is emitted from a locomotive engine is, or 
can be, seen. ‘By their works ye shall know 
them.’ If immediately after an engine passes 
a fire is noted in its wake and there is no 
other agency by which it could have been 
ignited, it is a legitimate inference that it 
was originated by the engine.” McCleod v. 
Atlantic Coast Line RR. Co. (S. C., 1940), 4 
NEGLIGENCE Cases 68,9 S. E. (2d) 210. 


Non-Liability of Railroad 
if Other Cause Shown 


Although there was apparently an attempt 
to show that the fire in the Campbell case, 
supra, originated not from a locomotive spark 
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but rather from the fire under the wash tub 
in the insured’s yard, the jury found ad- 
versely to the railroad. However, the rail- 
road was more successful in Cincinnati, New 
Orleans & Texas Pacific Ry. Co. v. Snow 
(Ky., 1940), 4 CCH Necticence Cases 579, 
143 S. W. (2d) 863, where it won a new trial 
on the basis of newly discovered evidence 
that a tramp had been seen in a nearby 
woods cooking his breakfast over a fire. In 
reversing the trial court’s judgment for the 
plaintiffs, the reviewing court ruled this new 
evidence was most decisive upon the issue 
as to whether the destructive fire originated 
on the right of way or in the woods. And 
in Williams v. T. H. Moss Tie Co. (Ill., 1940) 
4 CCH NEGLIcENcE Cases 838, 30 N. E. (2d) 
430, a jury found for the railroad even though 
plaintiff’s witnesses testified to seeing sparks 
fly from the locomotive. The defendant’s 
engineer testified that there were three spark 
arresters on the locomotive, and that, as in 
the Campbell case, there was a fire under a 
wash kettle in the yard near the barn which 
was burned. 


Children at play were responsible for the 
injury for which recovery was sought in 
Shubert v. Thompson (Ind., 1941), 5 CCH 
NEGLIGENCE Cases 727, 32 N. E. (2d) 120. 
The railroad was able to show that although 
a fire had been left burning on the right of 
way, this fire was carried by children to the 
plaintiff's yard where a second fire was 
started. But for the intervening act of the 
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children, there would have been no second 
fire, and the resulting damage was not re- 
coverable from the railroad. 


Exoneration from liability may result where, 
as in Star Mfg. Co. v. Atlantic Coast Line 
R. R. Co. (N. C., 1942), 8 CCH NEGLIGENCE 
Cases 458, 23 S. E. (2d) 32, there was com- 
petent evidence showing that on occasions 
prior to the burning of the plaintiff’s mill, 
people had been seen loitering around the 
plant using flashlights and striking matches 
under the plant; that exploded paraffin cans 
were found on the premises after the fire; 
and that there was an oil stove in the mill 
used to heat a glue pot. It was not alleged 
that the fire originated on the right of way, 
and the court concluded that the plaintiff’s 
property was not burned as the result of 
negligence on the part of the railroad. 


An important point in Robertshaw, Trustees v. 
Columbus & Greenville Ry. Co. (Miss., 1939), 
1 CCH NEGLIGENCE CAsEs 949, 188 So. 308, 
was the fact that if sparks had been emitted 
by the defendant’s locomotive, they would 
have been carried away from the plaintiff’s 
property by a wind blowing in an opposite 
direction, and the railroad was held not 
liable. There was an issue of jury prejudice 
in favor of the railroad because of insurance 
shown to be carried by the plaintiff, but the 
plaintiff failed to reserve the point in the 
trial court. 
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COLLISION ON CURVE 


(KENTUCKY) 
© Speed 
Duty to sound horn 
Code cited | 


As a motorist was leaving a curve in a vil- 
lage, he saw an approaching vehicle approxi- 
mately 100 feet away in the middle of the 
road. Although he immediately applied his 
brakes, his car was struck by a trailer, which 
the other car was pulling, as the approach- 
ing driver swung sharply to the right. The 
injured motorist brought an action to re- 
cover for the damages he sustained, and the 
trial court directed a verdict for the ap- 
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proaching driver on the grounds that the 
motorist had violated a section of the code 
which declared it to be prima facie evidence 
of negligence to round any sharp curve at a 
speed of more than 25 miles per hour, and 
a section of the code which required a mo- 
torist to sound a horn “whenever necessary 
as a warning of the approach of such vehi- 
cle’. The reviewing court declared that 
“sharp curve” as used in the code was de- 
fined as meaning a curve of not less than 30 
degrees, and that, since there was no evi- 
dence in the record that the curve where 
the accident occurred was of that character 
and the duty to sound a horn depends upon 
the necessity of the occasion, the trial court 
erred in directing a verdict for the driver of 
the approaching vehicle.—Patton, appellant 
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Kentucky Court of Appeals. 
1944. 19 CCH AUTOMOBILE 


v. Gannett. 
February 4, 
Cases 1029. 


Hiram H. Owens, Barbourville, Ky., Sylvester 
V. Little, London, Ky., for appellant. 


Lewis & Lewis, London, Ky., for appellee. 


COOPERATION CLAUSE 


(OHIO) 


@ Condition precedent 
Omnibus insured 
Breach by administrator 


The administrator of a motorist, who was an 
omnibus insured under a policy issued by 
defendant insurance company, insisted on 
exercising his right to allow the personal 
injury and property damage claim of one 
who was injured in the fatal accident in- 
volving the insured’s vehicle. The insurance 
company had notified the administrator that 
it had the exclusive right under the policy 
to allow or settle claims, and that it was 
not bound by any action which he might 
take. The company refused to furnish the 
administrator with a copy of the policy 
involved, but the reviewing court declared 
that this did not amount to estoppel because 
of noncompliance with the terms of the pol- 
icy when there was no evidence that the 
administrator acted as he did in reliance 
upon the actions or representations of the 
insurance company. Furthermore, while 
the insured was required by the terms of the 
policy to cooperate with the insurance com- 
pany, there was nothing in the policy requir- 
ing that the company cooperate with the 
insured. The court concluded that the ad- 
ministrator’s failure to comply with the 
terms of the policy was fatal to the present 
cause of action.—In re estate of Basmajian: 
Fowler, appellant v. State Automobile Mu- 
tual Ins. Co. et al. Ohio Supreme Court. 
February 2, 1944. 19 CCH AvtTomosILe 
Cases 1007. 


Russ Bothwell, for appellant. 


Carl W. Lortz, B. B. Bridge, Paul R. Gingher, 
for appellees. 


COUNTY'S LIABILITY 
(CALIFORNIA) 


© Notice of claim 
Statute cited 
Equitable estoppel 


A public liability statute imposed liability 
upon counties for injury to persons and 
property resulting from dangerous or de- 
fective conditions of streets, highways, 
buildings, works and property; the claim 
statute provided that, when any person had 
been injured or property damaged as the 
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result of the dangerous or defective condi- 
tion of any of the above-mentioned public 
property, a verified claim for damages 
should be presented in writing to the clerk 
of the board of supervisors within ninety 
days after the accident occurred. Compli- 
ance with the claim statute was made man- 
datory. 

A Mrs. Farrell was injured in an automobile 
accident caused by the dangerous and defec- 
tive condition of a bridge and the approaches 
thereto maintained by the county. Thirteen 
days after the accident occurred, an agent 
of the county went to the hospital to see 
Mrs. Farrell. He advised her not to employ 
counsel but to settle the matter herself. When 
she insisted that she did not know what the 
extent of her injuries would be, he advised her 
that it would be satisfactory to the county 
to wait until she was in a position to settle. 
As no settlement was forthcoming, the 
injured woman employed an attorney who 
filed a notice of the claim before the action 
was commenced, but the notice was filed 
several months after the ninety day period 
provided for in the statute had expired. Al- 
though the trial court rendered a judgment 
for the county on the ground that the pro- 
visions of the claim statute had not been 
met by Mrs. Farrell, the reviewing court 
reversed this judgment, being of the opinion 
that the county was equitably estopped un- 
der the circumstances.—Farrell et ux., ap- 
pellants v. The County of Placer et al. 
California Supreme Court. January 31, 1944. 
19 CCH Avutomosite Cases 1043. 


Morris, Jaffe & Sumski, Crocker National Bank 
Bldg., San Francisco, Cal., for appellants, 
Lowell L. Sparks, Auburn, Cal., Lloyd C. Hewitt, 
Yuba City, Cal., Charles V. Barfield, John J. 
Healy, Jr., 111 Sutter St., San Francisco, Cal., 
for respondents. 


DISCLAIMER OF LIABILITY 


(PENNSYLVANIA) 


@ Discrepancy in statements 
Knowledge of intoxication 


After defending an action brought against 
its insured by an injured guest, the insur- 
ance company disclaimed liability on the 
ground that there had been a discrepancy 
between the insured’s statement and his tes- 
timony at the trial, that he had failed to 
disclose the fact that he was drunk at the 
time of the accident, and that by so doing he 
had denied the company the defense of con- 
tributory negligence. In addition the insur- 
ance company declared that the insured’s 
operation of the vehicle while he was drunk 
was a breach of a condition in the policy 
which relieved it of liability. In this garnish- 
ment proceeding brought to recover from 
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the insured and the insurer on the judgment 
rendered in the guest’s favor, the reviewing 
court declared that the trial court had erred 
in rendering judgment for the insurance 
company, since the insurer had knowledge 
that the insured had been convicted on a 
drunken driving charge and that his driver’s 
license had been revoked as a result of the 
accident. Although the insured lied to the 
company about certain facts, the company 
had knowledge of the facts before the trial 
and could have disclaimed liability at that 
time. Therefore, judgment was entered for 
the injured guest against the insurance com- 
pany.—Basoco, appellant v. Just, Seaboard 
Mutual Casualty Company. Pennsylvania 
Superior Court. January 27, 1944. 19 CCH 
AUTOMOBILE CASEs 990, 


Harry C. Liebman, 610 Bulletin Bldg., Philadel- 
phia, Pa,, for plaintiff, appellant. 


I, Nathaniel Treblow, 1608 Fox Bldg., Philadel- 
phia, Pa., for defendant. 


EMPLOYEE v. INDEPENDENT 
CONTRACTOR 


(IOWA) 


@ Interpretation of contract 
Right of control 
Details of performance 





“|. It is understood and agreed that any- 
thing herein or in the previous relationship (if 
any) between the parties hereto the contrary 
notwithstanding, the Company expressly dis- 
claims possession by it of any rights with re- 
spect to the Carrier except the rights conferred 
by law upon one who has made a contract with 
an independent contractor; and the Carrier like- 
wise expressly disclaims possession of any rights 
with respect to the Company except those which 
an independent contractor is entitled by law 


The foregoing represents a portion of a 
written contract entered into between Ar- 
mour & Company and one Goodridge for the 
hauling of cream to the company factory. 
The service was to be rendered daily, and 
Goodridge was to haul empty cans to the 
producers as directed by the company. The 
remuneration was based on the pounds of 
butter-fat delivered to the factory, and 
Goodridge was required to sell butter and 
feed to the producers. Furthermore, he was 
given very definite orders with regard to the 
handling of the cream he collected and his 
duties with respect to washing the cans. It 
developed that Armour & Company had ap- 
plied for and taken out in its own name the 
license necessary to collect the cream. One 
day while Goodridge was working his route, 
he collided at an intersection with another 
vehicle. In the action which was brought 
against Goodridge and Armour & Company 
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to recover for the damages sustained by the 
driver of the other vehicle, the question of 
the company’s liability for Goodridge’s neg- 
ligence was the major issue. The trial court 
rendered a judgment in the injured party’s 
favor against both defendants. The review- 
ing court declared that the test to be applied 
in determining whether or not Goodridge 
was an employee or an independent con- 
tractor, the language in the contract not- 
withstanding, was whether the party for 
whom the work was to be done had the 
right to dictate and control the manner, 
means and details of performing the service. 
Convinced that an examination of the record 
disclosed there was sufficient evidence of 
control to make the issue one of fact for the 
jury’s determination, the court affirmed the 
judgment rendered in the trial court for 
plaintiff—Sanford v. Goodridge et al., appel- 
lants. Iowa Supreme Court. February 10, 
1944. 19 CCH Automosite Cases 1077. 


Car, Cox, Evans & Riley, Des Moines, Iowa, 
Kenneth H. Davenport, Creston, Iowa, for ap- 
pellants. 

Thomas E. Mullin, Creston, Iowa, Harvey J. 
Kittleman, Corning, Iowa, for appellee. 


EMPLOYER’S LIABILITY 


(MISSISSIPPI) 


e Occupant invited by employee 
Express or implied permission 
Status of occupant 


Mr. Thomas, a business man in Shelby, 
Mississippi, directed an employee of his to 
take his automobile and drive to Memphis 
on an errand for him. The employee testi- 
fied that his employer told him to find some- 
one to go with him. The employee located 
two boys who agreed to make the trip with 
him, and reported back to Mr. Thomas for 
his final instructions. On the way out of 
town, the employee saw a friend of his, 
Charles Hively, and he also agreed to ac- 
company the party on the trip. On the re- 
turn journey, while the employee was driving 
fifty or sixty miles per hour, his vision was 
obscured by the lights of an approaching 
vehicle, and he did not see a horse-drawn 
wagon, without lights, in front of him until 
he was forty feet from it. He was unable 
to pass the wagon on the left because of the 
oncomer, and turned to the right and would 
have passed the wagon without harm, but 
for the fact that a pole which he had not 
noticed was sticking out from the wagon. The 
pole went through the glass ventilator of the 
front door and hit Charles Hively who was 
on the back seat. The trial court rendered 
a judgment for Charles in the action which 
he brought against Mr. Thomas, his friend’s 
employer, to recover for the injuries that he 
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sustained. However, the reviewing court 
was of the opinion that the employee had 
not been guilty of wilful and wanton con- 
duct in his driving, and that Charles was not 
a guest of Mr. Thomas’ in the vehicle, since 
he was picked up after the journey started 
and at a time when the employee no longer 
had authority to invite anyone to accompany 
him on the trip. Therefore, the judgment of 
the lower court was erroneous, and the 
judgment was reversed and entered for Mr. 
Thomas.—Thomas, appellant v. Hively, etc. 
Mississippi Supreme Court. February 15, 
1944. 19 CCH Automosite Cases 1110. 


Brewer & Sisson, Clarksdale, Miss., for appel- 
lant. 

Roberson & Luckett, Clarksdale, Miss., John T. 
Smith, Cleveland, Miss., for appellee. 


HOST’S LIABILITY 


(DISTRICT OF COLUMBIA) 


e Guest injured 

“Heedless disregard of rights or 
safety” 

Virginia guest statute 





Late one evening, two men encountered two 
young ladies of their acquaintance in a res- 
taurant in Washington. They offered to 
drive the girls to their homes in Virginia, 
and the invitation was accepted. The driver 
crossed the Potomac River over Memorial 
Bridge, turned right a short distance on the 
Virginia side to Ridge Road and headed 
toward Rosslyn. It was raining when the 
trip was commenced, the car windows were 
tightly closed and the driver’s view was 
obscured by condensing vapor on the wind- 
shield. He was forced to wipe the windshield 
with one hand and drive with the other. The 
fog was heavy in spots, and, as the car en- 
tered such an area, the driver was suddenly 
confronted with a telegraph pole five feet 
in front of him. He had unwittingly gone 
from the right side of the road to the left 
while he was driving at a speed of from 20 
to 25 miles per hour. The girl, who was sit- 
ting on the front seat with the driver, had 
warned him to be careful, and she was in- 
jured in the resulting collision with the tele- 
graph pole. In this action brought to recover 
for the injuries she sustained, the trial court 
rendered a judgment in her favor after sub- 
mitting the issue of the host’s gross negli- 
gence to the jury. On review, the host con- 
tended that there was not sufficient evidence 
under the Virginia Guest Statute to justify 
the submission of the issue to the jury for 
determination. However, the court was of 
the opinion that the evidence was sufficient 
to show that the injury was caused by the 
driver’s “heedless disregard of the rights or 
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safety” of the passenger, and that the judg- 
ment for the guest was justifiable under the 
circumstances.—McCoy, appellant v. Moore. 
United States Court of Appeals, District of 
Columbia. February 14, 1944. 19 CCH 
AUTOMOBILE Cases 1094, 


Henry I. Quinn, for appellant. 


Frank H, Myers, Norman B. Frost, Frederic N. 
Towers, for appellee. 


(GEORGIA) 


@ Falling asleep 
Guest’s knowledge of sleepless night 
Contributory negligence 


Several persons who had spent a few days 
together at Tybee Beach were kept awake 
one night by one member of the party. The 
next afternoon they decided to return to 
town, since they felt that to remain longer 
would be impractical. On the trip, the host 
feel asleep, lost control of the car and col- 
lided with an approaching vehicle. In the 
action brought to recover for the injuries 
sustained by one of the guests, it was al- 
leged that the host was guilty of gross negli- 
gence in continuing to drive when she knew 
that she was becoming drowsy, and in 
applying the accelerator instead of the 
brakes when she awakened suddenly and 
was confronted with the oncoming vehicle. 
A judgment was rendered for the injured 
guest in the lower court, but on appeal, the 
reviewing court found merit in the host’s 
contention that the trial court erred in fail- 
ing to instruct the jury on the defense of 
contributory negligence when the amended 
answer had set up that the guest knew that 
the host had very little sleep the night be- 
fore the accident, that it was her duty to 
converse with the host or keep her awake by 
other means while she was driving, and that 
the guest’s failure to do so was the sole 
proximate cause of the collision. Therefore, 
the judgment for the guest was reversed.— 
Horne, defendant v. Neill. Georgia Court 
of Appeals. February 15, 1944. 19 CCH 
AUTOMOBILE CAsEs 1127. 

Bussey, Fulcher & Hardin, Isaac S. Peebles, Jr., 
Augusta, Ga., for plaintiff. 

Curry & Curry, Augusta, Ga., for defendant. 


(OHIO) 


© Reciprocal services 
Payment for transportation 
Guest statute 


One Ackerman accompanied a Mr. Steiner 
in his automobile on a trip to attend a 
Bowling Tournament in the city of Cincin- 
nati. The following day when they were 
starting on the return trip, Ackerman was 
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directing the driver through the city which 
he was not familiar with. However, Steiner 
failed to keep a proper lookout ahead, and 
negligently drove into a street car loading 
platform which was well lighted and pro- 
tected by standards. Ackerman brought an 
action against Steiner to recover for the 
personal injuries he sustained in the colli- 
sion, alleging that he was a paying passenger 
in the car and that the Guest Statute was 
not applicable to the situation. There was 
evidence that the parties had made many 
trips together over a period of years, and 
that, in order to balance their expenditures 
for these trips, each tendering the service 
of his car on alternating trips. The trial 
court directed a verdict for the host on the 
theory that the passenger was a guest within 
the meaning of the Guest Statute. On ap- 
peal, the reviewing court was of the opinion 
that the joint enterprise which the parties 
had engaged in was purely social, that the 
passenger made no payment toward the ex- 
penses, and the driver accepted no service 
that could be considered as compensation for 
the transportation. Therefore, the lower 
court had correctly directed a verdict for 
the host.—Ackerman, appellant v. Steiner. 
Ohio Court of Appeals. February 14, 1944. 
19 CCH AvutomosiLe CAsEs 1124. 

A, K, Meck, Callahan Bldg., Dayton, Ohio, for 
plaintiff, appellant, 

Harshman & Young, Third National Bldg., Day- 
ton, Ohio, for defendant, appellee. 


GARAGE LIABILITY POLICY 


(NEW HAMPSHIRE) 


@ Permissive use 
Scope of use 
Declaratory judgment action 


An insurance company which had issued an 
automobile liability policy to one Cyr and 
an indemnity policy to one Dagget brought 
this action against an insurance company 
which had issued a garage liability policy 
to one Towle to determine whether or not 
it was obligated to defend an action brought 
against the three men by some passengers 
who were injured when the car in which 
they were riding, owned by Towle, which 
had been given to Cyr to try out, and was 
being driven by Dagget at Cyr’s request, 
was involved in an accident. The garage 
liability policy issued to Towle provided ex- 
tended coverage for a permissive user of a 
vehicle. Both the trial court and the review- 
ing court were of the opinion that the com- 
pany which had issued the garage liability 
policy was liable to defend the action, since 
the finding that the use of the car by Dagget 
was within the terms, express or implied of 
the bailment to Cyr and within the scope of 
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the use permitted by Towle was unquestion- 
ably warranted by the evidence.—American 
Employers’ Insurance Company v. Liberty 
Mutual Insurance Company et al. New 
Hampshire Supreme Court. February 1, 
1944. 19 CCH AvutomosiLe Cases 1055. 


Sheehan & Phinney, Arthur A, Green, for Ameri- 
can Employers’ Insurance Company. 

Hughes & Burns, Walter A. Calderwood, for 
Liberty Mutual Insurance Company and Towle. 
Edward J. Lampron, for Cyr and Perrault. 
William H., Sleeper, for Laurion. 6 


LEFT TURN INTO DRIVEWAY 


(TENNESSEE) 


@ Failure to signal 
Swerving to avoid 
Overturning 


Accompanied by a friend of his, Mr. Mc- 
Pherson was driving along a new concrete 
highway between Nashville and Springfield 
one August day about noon. Approaching 
them was an automobile operated by Mr. 
Dougherty. Both vehicles were being driven 
at a speed of approximately 45 miles per 
hour. Suddenly the speed of the Dougherty 
car was slackened and the driver turned left 
across the highway, preparatory to entering 
a driveway. The McPherson automobile 
at this time was approximately 40 feet away, 
and Mr. McPherson realizing that he could 
not stop in time to avoid a collision with the 
other car, increased his speed and swerved 
to the left. He was successful in avoiding 
the other vehicle, but in attempting to return 
to the pavement, his car turned over two or 
three times before coming to rest some 75 
or 100 feet beyond the Dougherty car. In 
this action brought to recover for the per- 
sonal injuries and property damage sus- 
tained by Mr. McPherson and his companion, 
the verdict rendered in the first trial of the 
case was set aside by the trial court on the 
grounds of inadequacy and a new trial was 
had. Mr. Dougherty, on appeal, asked a re- 
view of the entire record after verdicts were 
rendered in favor of the other parties on the 
second trial. The reviewing court was of the 
opinion that the trial court had the power 
to set aside a jury verdict on the ground of 
inadequacy and grant a new trial. In addi- 
tion, the court declared that the conflicting 
evidence on the question of whether or not 
the Dougherty car was stopped on the high- 
way or on the shoulder of the road, pre- 
sented an issue of fact which had properly 
been submitted to the jury for determination. 
The doctrine of sudden emergency was 
applicable to the situation presented by the 
evidence and the instruction given on this 
doctrine was correct. Finding no error in the 
refusing of certain offered instructions, and 
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being of the opinion that the verdicts were 
the result of Mr. Dougherty’s admissions 
that he did not extend his arm as a warning 
of his intention to turn in front of the other 
car, and that he had not looked for approach- 
ing traffic for some distance before he made 
the turn, the court affirmed the judgments. 
—Dougherty, plaintiff in error v. Pender- 


grass et al. Tennessee Court of Appeals. 
February 15, 1944. 19 CCH AUTOMOBILE 
Cases 1148. 


Joe V. Williams, Chattanooga, Tenn., for plain- 
tiff in error. 

Strang, Fletcher & Carriger, 
Tenn., for defendants in error. 


Chattanooga, 


MEDICAL EXPENSES 


(LOUISIANA) 


e Insured’s arrangements 
Investigation by adjuster 
Ratification 

A man was injured through the negligence 
of an employee of the Cleveland Motors, 
Inc., while he was on the company prem- 
ises, and the president of the company 
called the head of the local hospital and in- 
formed him that he was sending the injured 
man over for treatment. Impressing the 
doctor with the fact that the motor company 
would be responsible for the cost of the 
services rendered, he urged the doctor to 
do all that was necessary for the adequate 
care and treatment of the patient. The motor 
company carried a liability policy, and an 
adjuster from the insurance company inves- 
tigated the accident, conferred with the 
doctor on medical and hospital bills, and 
finally settled the claim of the injured party. 
When this action was brought against the 
motor company by the doctor and hospital 
to recover the value of the services which 
had been rendered, the motor company 
called the insurer in warranty to defend the 
suits and asked that, if judgments were 
rendered against it, like judgments be 
rendered in its favor against the insurance 
company. The insurer contended that the 
settlement with the injured party included 
a sum for the medical and hospital bills; 
however, the claimant refused to pay these 
items. The trial court rendered judgment 
against the motor company for the full 
amount of the claims, and rendered judg- 
ments over against the insurance company 
for the immediate medical and surgical at- 
tention which the case required. However, 
on appeal, the reviewing court was of the 
opinion that the insurer’s adjusters had rati- 
fied the actions of the president of the motor 
company in arranging for the care of the 
injured man, and that there had been no 
indication that the insurer intended to be 
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liable only for emergency treatment. There- 
fore, the judgments were amended to render 
judgments over against the insurer for the 
full amount of the doctor’s and hospital’s 
claims.—Gardiner v. Cleveland Motors, Inc., 


appellant. Louisiana Court of Appeal. Feb- 
ruary 3, 1944. 19 CCH Automosite CAsEs 
1091, 


N. Smith Hoffpauir, Crowley, La., for Cleve- 
land Motors, Inc., appellant. 

Davidson & Davidson, Lafayette, La., for Em- 
ployers Liability Assurance Corporation, ap- 
pellant. 


Bruner & Mayeux, Crowley, La., for appellees. 


OWNERSHIP OF VEHICLE 


(NEW YORK) 


@ License plates 
Prima facie evidence 


Although proof that the license plates, 
which were the property of certain of the 
parties against whom the present action 
was brought, were on the car involved in the 
accident established a prima facie case that 
the automobile was owned and controlled 
by them and that the operator was engaged 
in their business at the time of the acci- 
dent, this prima facie case could be over- 
come by evidence to the contrary. When 
the evidence disclosed that the owners of 
the license plates had never owned the car, 
but that it was owned and operated by one 
of the parties to the action, who was em- 
ployed by the former as a handy man, and 
that this employee had taken the license 
plates without the consent of his employers, 
the prima facie case was overcome, and the 
lower court correctly entered a judgment 
in favor of the owners of the license plates. 
—Le Roy, Admx., appellant v. Tremper et 
al., Exrs., et al. New York Supreme Court, 
Appellate Division. January 31, 1944. 19 
CCH Automosite Cases 971. 


Myron Wisoff, for appellant. 
William B, Davis, for respondents. 


NOTICE TO INSURER 


(NEW YORK) 


e “As soon as practicable” 
Excuse for delay 
Insured suffering with concussion 


Could the court declare that because the in- 
sured suffered a concussion in the automo- 
bile collision and was hospitalized for 
sometime she was excused from notifying 
the insurance company which had issued the 
automobile collision policy for a month after 
the accident? The policy provided that writ- 
ten notice should be given as soon as prac- 
ticable after a collision and that the company 
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should be furnished with full particulars. 
The only evidence presented as to the ex- 
tent of the insured’s injuries was the tes- 
timony of herself and her husband, and the 
hospital records. The trial court presented 
the issue as a question of fact to the jury 
for determination, and the reviewing court 
found no merit in the insured’s contention 
that the lower court should have directed a 
verdict for her. A delay in notification of a 
shorter period than that which occurred in 
this instance has been held to bar recovery 
against an insured, and, in view of the in- 
formation gleaned from the hospital chart 
that the patient was resting “comfortably” 
or “fairly comfortably” most of the time, 
the jury was warranted in concluding that 
the delay was not justifiable. Therefore, the 
judgment in favor of the insurance com- 
pany was affirmed.—Zauderer, appellant v. 
Continental Casualty Co. United States Cir- 
cuit Court of Appeals, Second Circuit. Feb- 
ruary 1, 1944. 19 CCH AvutTomosiLe CaSsEs 
961. 


James Dempsey, for appellant. 
Joseph F. Hanley, for appellee. 


PEDESTRIAN INJURED 


(KENTUCKY) 
e@ Diagonally crossing street 
Right of way aA 
Permanency of injuries 





About 7:30 one September evening, a pedes- 
trian was struck by a taxicab as he crossed 
a street in Louisville. The pedestrian main- 
tained that he was crossing at the cross walk 
when he was struck, but all of the other wit- 
nesses, including his own, testified that he 
was diagonally crossing the street about 100 
feet south of the intersection. The trial 
court rendered a judgment in favor of the 
pedestrian for the injuries he sustained, but 
on appeal the reviewing court was of the 
opinion that the lower court had erred in 
failing to give an instruction on the duty of 
a pedestrian to yield the right of way to 
approaching vehicles when crossing a street 
away from a cross walk, since a charge on 
this duty had been requested. However, the 
court found no error in,the instruction au- 
thorizing the jury to award damages for 
any permanent impairment of plaintiff’s earn- 
ing power because of the hernia caused by 
the accident. If the operators of the taxi- 
cab had introduced evidence showing that 
an operation would remove plaintiff's disa- 
bility, and that the operation was of such 
a character that a reasonably prudent man 
would submit to it, this would have author- 
ized a qualification of the instruction given 
on the measure of damages. The judgment 
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for the pedestrian was reversed and a new 
trial granted because of the failure to charge 
on right of way.—Louisville Taxicab & 
Transfer Co., appellant v. Byrnes. Kentucky 
Court of Appeals. February 8, 1944. 19 
CCH AvutTomosite CAsEs 1145. 


Robert L. Page, Louisville, Ky., for appellant. 


Harry L. Hargadon, Louisville, Ky., for ap- 
pellee. 


REAL PARTIES IN INTEREST 
(PENNSYLVANIA) 


e Insurance policy 
Loan receipt 
Code cited 


After a tractor-trailer which was hauling 
a cargo of whiskey was destroyed when a 
truck forced the equipment off the road, the 
insurers of the vehicle and the cargo settled 
the claims of their insureds. The insureds 
executed loan receipts to the insurance com- 
panies, and then this action was brought by 
the insureds against the operators of the 
truck to recover for the losses sustained. 
The driver of the tractor-trailer was joined 
as a third party defendant to the action by 
the owners of the truck. In answer to the 
complaint which was filed, it was averred 
that the insureds were not the real parties 
in interest in the action, since their claims 
had been satisfied, and that they had not 
sustained any loss because of the negligent 
operation of the truck. The motion to strike 
the foregoing portion of the answer was al- 
lowed by the court, since under both the 
Pennsylvania Code and the Federal Code it 
was unnecessary to bring such an action in 
the name of the insurers.—Kerna et al., 
plaintiffs v. Trucking, Inc. United States 
District Court, Western District of Pennsyl- 
vania. February 10, 1944. 19 CCH Auto- 
MOBILE CASEs 1138. 

John E, Evans, Evans, Evans & Spinelli, 34 St. 
Nicholas Bldg., Pittsburgh, Pa., for plaintiffs. 
Dickie, Robinson & McCamey, Sanford M. Chil- 


cote, 2415 Grant Bldg., Pittsburgh, Pa., for de- 
fendant. 


H, E. McCamey, Dickie, Robinson & McCamey, 
2415 Grant Bidg., Pittsburgh, Pa., for third 
party defendant. 


RAILROAD CROSSING COLLISION 


(IOWA) 


@ Obstructed view 
Signals and warnings 
Contributory negligence 


About 8 A. M. on a November morning a 
65-year-old motorist was driving his 1932 
Chevrolet toward a Rock Island railroad 
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crossing. The man lived but a few blocks 
from the crossing, and there was evidence 
that he had been looking and listening for 
a train from the time that he left his home. 
When he was 15 feet from the crossing and 
traveling 10 miles per hour, he discovered 
a train approaching approximately 100 feet 
away. The motorist testified that he swerved 
his car and that he had no further recollec- 
tion of what happened until he came to 
underneath the automobile. The trial court 
rendered a judgment for the motorist based 
on the railroad’s negligence in failing to 
signal and in the excessive speed at which 
the train, which was four hours behind 
schedule, was traveling. Declaring that the 
motorist was contributorily negligent as a 
matter of law in failing to see the train and 
that his view was not obstructed, the rail- 
road appealed from the lower court’s ruling. 
The reviewing court was of the opinion that 
an examination of the record disclosed that 
there were substantial obstructions to the 
motorist’s view. The general rule is that 
where the view is obstructed or where there 
are diverting circumstances the question of 
contributory negligence is for the jury. It 
was conceded that a motorist was not re- 
quired, as a matter of law, to stop before 
going on the crossing, and that he had a 
right to assume that the signals for the ap- 
proach of the train would be given. There- 
fore, the court concluded that the question 
of whether or not the motorist was guilty 
of contributory negligence had been proper- 
ly submitted to the jury for determination, 
that there was no merit in the other errors 
assigned, and that the judgment for the 
motorist should be affirmed.—Coonley, Rec. 
v. Lowden et al., Trustees, Chicago, Rock 
Island and Pacific Railway Company, appel- 
lants. Iowa Supreme Court. February 8 
1944. 19 CCH Avutomostre CAses 1057. 


C. F. Johnston, Sheffield, Iowa, J. G. Gamble, 
A. B. Howland, Des Moines, Iowa, for appellants. 


James E, Coonley, Hampton, Iowa, for appellee. 
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REAR-END COLLISION 


(OKLAHOMA) 


@ Stalled truck standing on highway 
Unguarded and without lights 


One February afternoon a truck loaded with 
coal stalled on a highway. The two em- 
ployees of the Farmers’ Union Cooperative 
Gin Company, who were in charge of the 
equipment, left it standing on the highway 
after they determined that they could not 
make the necessary repairs. About 7 o’clock 
that evening a motorist, who was tempo- 
rarily blinded by the lights of an approach- 
ing vehicle, crashed into the rear of the 
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truck. There had been no lights or flares 
placed around the stalled truck, and the col- 
lision resulted in almost total destruction 
of the automobile and serious injuries to the 
driver. In the action brought by the injured 
motorist and his automobile insurer, the 
trial court rendered judgments against the 
Farmers’ Union Cooperative Gin Company. 
It was contended on appeal that the lower 
court erred in the giving and refusing of 
instructions, that the verdicts were not sup- 
ported by the evidence, and that they were 
contrary to law. However, the reviewing 
court was of the opinion that the conten- 
tions were not meritorious, and it affirmed 
the judgments.—Farmers’ Union Coopera- 
tive Gin Company, plaintiff in error v. 
Squyres et al. Oklahoma Supreme Court. 
February 8, 1944. 19 CCH AuToMOBILE CASEs 
1089. 


W. T. Jeter, Mangum, Okla., for plaintiff in 
error. 

Garrett & Harlan, Hollis Arnett, Mangum, Okla., 
for defendants in error. 


REAR-END COLLISION 


(MISSISSIPPI) 


© Stopping on pavement 
Entrance to bridge 
Passing vehicle 


About one o’clock one night, a Mr. Stewart 
who was an employee of the Gulf Refining 
Company and engaged on his employer’s 
business at the time, was driving west on 
a Mississippi highway when a young lady 
flagged him. He stopped the car on the 
road at the entrance to a bridge, and while 
he was talking to the girl, the automobile 
which she had gotten out of and which had 
been parked on the shoulder of the road was 
started up and passed his car. Before the 
passing vehicle could turn back onto its 
own side of the road, a truck-trailer loaded 
with gasoline crashed into the rear of the 
Stewart car, pushing it forward into the 
passing vehicle which had regained its own 
side of the road by that time. The collision 
resulted in the total destruction of the truck- 
trailer and its load. In this action brought 
to recover for the loss of the equipment and 
its cargo, the trial court found that Stewart’s 
negligence in stopping on the pavement in 
violation of the statute which was imputable 
to his employer, constituted actionable neg- 
ligence which was the proximate cause of 
the collision. However, it declared that the 
driver of the truck was contributorily neg- 
ligent, and, therefore, ordered the judgment 
reduced by 25%. On appeal, the reviewing 
court was of the opinion that Stewart’s vio- 
lation of the statute constituted negligence 
which was the proximate cause of the colli- 
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sion, but it ordered that the judgment be 
reduced to 50% of the value of the truck, 
because of the negligence of the truck driver 
in driving at too great a speed. Therefore, 
the judgment was affirmed upon condition 
that the remittitur be entered.—Gulf Refin- 
ing Company et al., appellants v.Brown. 
Mississippi Supreme Court. February 14, 
1944. 19 CCH AvutTomosite Cases 1112. 


Green & Green, Jackson, Miss., R. J. Conner, 
J. S. Atkinson, Shreveport, La., for appellants. 
Wells, Wells, Lipscomb & Newman, Creekmore 
& Creekmore, Jackson, Miss., for appellee. 


SHORT TERM INSURANCE _ 


(IOWA) 


@ Reformation of policy 
Intention of parties 


An automobile dealer who purchased used 
cars in Illinois and Iowa for disposal in 
California had an arrangement with a travel 
bureau whereby the bureau furnished a per- 
son to drive the cars to California and at 
the same time secured passengers who were 
charged a nominal sum for transportation. 
The dealer explained this practice to the 
general and recording agent of the Hawkeye 
Casualty Company and made arrangements 
to procure short term insurance to cover 
the cars enroute to California. As soon as 
possible after the vehicles had reached their 
destination, the policies were cancelled. When 
one of the automobiles was damaged beyond 
repair in a collision in Wyoming while en- 
route to California, the insurance company 
denied liability under the contract, declar- 
ing that an exclusion clause in the policy 
had been breached because the vehicle was 
being used to carry persons for a charge. 
The insured’s petition sought recovery on 
the policy as issued and also sought refor- 
mation of the policy to conform to the agree- 
ment by removal of the exclusion clause. 
While the lower court declared that the 
counts were inconsistent, the reviewing court 
was of the opinion that the insured should 
have been permitted to proceed on both 
theories, since both counts sought redress 
for a single wrong, the failure to pay the 
loss insured against. However, the lower 
court permitted recovery on the contract 
and the reviewing court affirmed that judg- 
ment on the basis that the policy should 
have been reformed to conform to the in- 
tention of the _ parties—Mortenson  v. 
Hawkeye Casualty Company, appellant. 
Iowa Supreme Court. February 8, 1944, 19 
CCH Automosite Cases 1106. 


Whitfield, Muegrave & Selvy, Des Moines, Iowa, 
for appellant. 


R. Lee Black, Des Moines, Iowa, James Devitt, 
Oskaloosa, Iowa, for appellee. 


THE INSURANCE 


SETTLEMENT WITH ONE 
TORTFEASOR 


(GEORGIA) 


@ Plea in bar 
Conflicts of law 


A Mrs. Gorman was injured in an automo- 
bile collision while riding in a car driven 
by her husband in Georgia. Both the Gor- 
mans and the driver of the other vehicle 
were residents of the state of Alabama. Mrs. 
Gorman brought an action against her hus- 
band, based on his wilful and wanton con- 
duct, in the state of Alabama to recover 
for the personal injuries and damages she 
sustained in the accident. A settlement of 
that action was affected in which Mrs. Gor- 
man released her husband from any and all 
claims of liability on account of the auto- 
mobile accident. Subsequently the present 
action was commenced against the driver 
of the other vehicle in the Georgia county 
in which the accident occurred. Seeking to 
relieve himself of liability, the defendant 
answered that the settlement in the previous 
action was a bar to the present action, since 
the release of one tortfeasor effectively re- 
leased the other. However, on appeal, Mrs. 
Gorman contended that the settlement was 
an Alabama contract, since it had been exe- 
cuted in that state, and that the interpreta- 
tion and effect to be given that contract 
should be determined by Alabama law, which 
permitted separate settlements with tort- 
feasors, and not Georgia law. There had 
been no Alabama statute set forth in the 
pleadings, and the reviewing court declared 
that, in the absence of such, the common 
law as interpreted by the Georgia courts was 
applicable. The injuries and damages for 
which recovery was sought in the present 
action had been included in the action 
brought against the other tortfeasor in 
Alabama, therefore, the settlement of the 
first action was a bar to the present action, 
and the trial court correctly dismissed the 
action.—Gorman, plaintiff v. Griffin. Georgia 
Court of Appeals. February 4, 1944. 19 
CCH AutomosiLe CAsEs 1074. 


Price & Spivey, Swainsboro, Ga., for plaintiff. 


Williams & Smith, Felix C. Williams, Swains- 
boro, Ga., for defendant. 


SOLE OWNERSHIP PROVISION 


(TEXAS) 


@ Contract to sell 
Title to vehicle 
Texas Certificate of Title Act 


The Texas Certificate of Title Act requires 
the procurement of a certificate of title as 
a condition precedent to the right to transfer 
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a motor vehicle, provides that all sales made 
in violation of the act are void, and that no 
title passes until the provisions of the Act 
are complied with. 


An insured under an automobile collision 
policy brought an action against the insur- 
ance company which had issued the policy 
to recover for damage caused to the vehicle 
in a collision. The insurance company de- 
nied liability on the ground that the sole 
and unconditional ownership provision of 
the policy had been violated by the insured 
when it contracted to sell the vehicle for a 
cash payment and a note for the balance. 
Although the vehicle was in the possession 
of the purchaser at the time of the colli- 
sion, the certificate of title was not delivered 
until after the accident. Contending that no 
title to the vehicle had passed because of 
this noncompliance with the provisions of 
the Texas Certificate of Title Act and that, 
therefore, the sole ownership provision of the 
policy had not been violated, the insured 
appealed from the judgment rendered for 
the insurance company in the trial court. 
However, the reviewing court was of the 
opinion that the trial court had correctly 
concluded that the purchaser had the equit- 
able title and an interest in the equipment 
and that the insured was no longer the sole 
and unconditional owner at the time of the 
accident.—Hicksbaugh Lumber Company, 
appellant v. The Fidelity and Casualty Com- 
pany of New York. Texas Court of Civil 
Appeals. January 27, 1944. 19 CCH Auto- 
MOBILE CASEs 956. 

Kennedy & Granberry, F. P. Granberry, Croc- 
kett, Tex., for appellant. 


Wood, Gresham, McCorquodale & Martin, Rus- 
sell Talbot, Houston, Tex., for appellee. 


TOWNSHIP’S LIABILITY 


(PENNSYLVANIA) 


@ Notice of claim 
Literal v. substantial compliance 
Statute cited 


A statute provided that any person claim- 
ing damages from a township arising from 
the negligence of such township or any of 





its employees should within six months from 
the date of the negligence complained of file 
in the office of the clerk a notice in writing 
of such claim stating the facts upon which 
the claim was based and signed by the per- 
son claiming damages. It further provided 
that leave of court could be obtained to file 
an action upon the showing of a reasonable 
excuse for the failure to file said notice. 

A five-year-old girl was injured in an auto- 
mobile accident resulting from the negligent 
maintenance of a township road. An action 
was brought more than eight months later 
to recover for the injuries, and notice of the 
claim was not served upon the township un- 
til just prior to the filing of the action. After 
the jury returned a verdict for the child, 
the court granted the township judgment 
on the ground that the father of the girl had 
failed to give the notice required by statute. 
An examination of the record by the review- 
ing court disclosed that one of the township 
supervisors had notice of the accident on the 
night that it occurred and that, accompanied 
by one of the other supervisors, he went to 
the site of the accident the next morning 
to inspect the condition of the highway. On 
the advice of an attorney all of the super- 
visors accompanied by disinterested witnesses 
went to the scene and made complete meas- 
urements and observations, and obtained all 
the information available for use in defense 
of an anticipated action. The court came to 
the conclusion that an absolutely literal 
compliance with the statute was not neces- 
sary where it would amount to a denial of 
justice to an injured party and not benefit 
the township. In this instance the failure 
to give the statutory notice did not preju- 
dice the township’s rights and prevent it 
from properly preparing for trial. There- 
fore, the court ordered a judgment on the 
verdict in favor of the child —Eisenhauer, 
appellant v. Township of Cleveland. Penn- 
s¥lvania Superior Court. January 27, 1944. 
19 CCH AutTomosiLe CAsEs 971. 

J. Atlee Cryder, Bloomsburg, Pa., Charles C. 
Lark, Shamokin, Pa., for plaintiff, appellant. 


Donald A. Lewis, Bloomsburg, Pa., for de- 
fendant. 


—_———$— $$ 


Commando Instructor Injured — Compensation 


Members of the California State Guard who are injured in the line of duty, are 
entitled to compensation as State employees under the California Workmen’s 
Compensation laws. Thus, where an officer in the Guard suffers a leg fracture 
while supervising instruction in commando tactics, the injury is compensable. 


—Opinion of the California Attorney General 
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Contribution by insurers (Ark.) page 172 


FALSE REPRESENTATION: 
Purported appraisal of diamond ring 
(N. Y.) page 172 
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LIMITATION OF ACTION: 


Fire insurance policy—Conflict of 
laws (Fla.) 
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RESTRAINT OF TRADE: 
Insurance exchange — Violation of 
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REFORMATION OF POLICY: 
Failure to reflect mortgage (Tenn.) page 174 


SOLE OWNERSHIP CLAUSE: 
Title in wife’s name (Pa. 
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Insured’s claim against railroad 
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WAIVER: 
Formal proof of loss (Okla.) page 175 
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FALSE REPRESENTATION 


(NEW YORK) 


@ Loss of diamond ring 
Appraised value 


A Mrs. Weber who owned a diamond en- 
gagement ring was issued a policy by an 
insurance company, covering the ring 
against loss. Mrs. Weber maintained that 
some four months after the policy was is- 
sued, she lost the ring while shopping in 
Klein’s store in Manhattan. She offered 
evidence of the policy, the appraisal of the 
ring on February 19, 1941, in her presence, 
and the proof of the claimed value by the 
appraiser who had examined the ring. The 
lower court rendered a judgment for Mrs. 
Weber, but the reviewing court was of the 
opinion that the general charge given by the 
trial court completely ignored the defense 
of false representation presented by the in- 
surance company and restricted the defense 
to a denial of ownership and loss, The in- 
surer had presented Mrs. Weber’s mother- 
in-law as a witness and she had testified 
that the diamond ring had been in her safety 
deposit box at the time the alleged appraisal 
was made. In addition, an employee of the 
safety deposit company had testified that 
no one had been admitted to the box at the 
time the appraisal was claimed to have been 
made. Therefore, the lower court should 
have properly instructed the jury on the is- 
sue of false representation and whether or 
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not the policy would have been issued with- 
out an appraisal, or if it knew that the ap- 
praisal was made by one who did not have 
the ring before him when the purported 
appraisal was made.—Weber v. Philadelphia 
Fire and Marine Insurance Company, ap- 
pellant. New York Supreme Court, Ap- 
pellate Division, First Department. January 
= 1944. 5 CCH Fire anp Casualty CASES 


Emmanuel H. Reichart, J. Bertram Wegmar, 
Wegman & Climenko, for appellant. 


Milton Lerner, for respondent. 


CONCURRENT INSURANCE 


(ARKANSAS) 


e@ Cotton in warehouse destroyed by fire 
Warehouseman’s failure to collect 
Contribution of insurers 


The owners of cotton which was stored in 
a warehouse carried a fire insurance policy 
on the goods as did the warehouseman. 
After a loss occurred, the insurer of the 
owners advanced the amount of the loss to 
them under a loan contract. In the action 
brought against the warehouse company, 
the owners maintained that the warehouse- 
man had refused to take the proper steps 
to promptly collect from its insurance car- 
rier as required by the regulations relating 
to cotton warehouses. In a former appeal, 
this court had declared tht the owners’ 
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cause of action arising from the fire loss had 
not been extinguished by the advancement 
made by their insurer, and that a cause of 
action had been stated against the ware- 
houseman, On the remand of the action, 
the insurance company which had issued the 
policy to the warehouseman was joined as 
a party defendant and the owners’ insurer 
was joined as a third party defendant upon 
the other insurer’s third party complaint. 
The trial court, being of the opinion that 
the cotton destroyed by the fire was at the 
time insured for its full value by both poli- 
cies, apportioned the loss equally between 
the companies and awarded judgment to 
the owners’ insurer for one-half the amount 
of the loss. The owners, on appeal, con- 
tended that the action was against the 
warehouse company for the value of the 
cotton, that the insurance was not double 
insurance, and that no right of contribution 
existed in favor of either company. How- 
ever, the reviewing court was convinced 
by an examination of the record that, after 
the warehouseman’s insurer was joined as 
a party to the action, no damage accrued 
to the owners from the mere refusal to pro- 
ceed on the part of the warehouse company, 
and that the two insurance policies repre- 
sented double or concurrent insurance under 
which it was proper to apportion the loss 
equitably between the two companies.— 
Dixey et al., d.b.a. E. B. Dixey Company 
et al., appellants v. Federal Compress and 
Warehouse Company et al. United States 
Circuit Court of Appeals, Eighth Circuit. 
February 8, 1944. 5 CCH Fire ann Cas- 
UALTY CAsEs 59, 


Verne McMillen, St. Clair Adams, for appellants. 
A. L. Barber, Barber, Henry & Thurman, War- 
ing, Walker & Cox, Sam P. Walker, for ap- 
pellees, 


FIRE FROM PASSING LOCOMOTIVE 


(ARKANSAS) 


@ Home destroyed 
Subrogation of owner’s insurer 
Value of property 


In March, of 1942, Mrs. Campbell’s four- 
room residence with its contents was totally 
destroyed by fire which she alleged orig- 
inated on the railroad right-of-way. The 
insurance company which had issued a pol- 
icy covering the property, settled her claim 
for $500.00 and then intervened in the action 
brought against the railroad, asking to be 
subrogated to the rights of the owner 
against the carrier in the sum of $500.00. 
Although the railroad contended that the 
evidence did not support the verdicts ren- 
dered in Mrs. Campbell’s favor, the review- 
ing court was of the opinion that the 
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evidence of a fire on the right-of-way which 
spread to her home was sufficient to justify 
the rendition of the verdicts. However, the 
court was of the opinion that the verdicts 
were excessive, and ordered that the judg- 
ment be modified. For a fuller discussion 
of the issues presented in this action, turn 
to page 158—Missouri Pacific Railruad 
Company, Thompson, Trustee, appellant v. 
Campbell. Arkansas Supreme Court. Janu- 
ary 24, 1944. 5 CCH Fire Anp CASUALTY 
Cases 65. 


Henry Donham, Richard M. Ryan, for appellant. 
Kenneth C. Coffelt, for appellee. 


LIMITATION OF ACTION 


(FLORIDA) 


@ Provision in policy 
Due process 
Conflict of laws 


A fire policy covering a certain building in 
North Carolina was issued by a New York 
insurance company. ‘The insureds under 
the policy were residents of North Carolina 
and, after a loss was sustained, they brought 
this action in the State of Florida against 
the insurer to recover the amount of their 
claim. The action was instituted more than 
12 months after the fire occurred, and the 
insurance company raised the defense that 
the policy itself provided that any action 
brought thereunder must be commenced 
within 12 months after a loss. The court 
found no merit in the insureds’ contention 
that in Florida this provision was contrary 
to public policy and unenforceable, since, 
although the general rule is that the period 
of prescription is determined by the law of 
the forum, to refuse to give effect to a sub- 
stantive defense, arising under a contract 
valid where made and to be performed, 
would violate the due process and full faith 
and credit provisions of the Federal Con- 
stitution, even though the local courts might 
lawfully refuse to affirmatively enforce the 
contract. The insurance company’s motion 
to strike the amendment to the complaint, 
which declared that the insurer after the 
loss occurred was at no time licensed to do 
business in North Carolina and did not have 
any representative there upon whom service 
of process might be had, was denied, since 
if such facts can be proven, they will toll 
the limitation in this forum as it would have 
been tolled under such circumstances in 
North Carolina. In addition, the claim for 
attorney’s fee as “provided by law” refer to 
North Carolina law, for the pertinent Flor- 
ida statute would ‘not be applicable to a 
contract entered into in another state— 
Holderness et al., Exrs., plaintiffs v. Hamil- 
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ton Fire Insurance Company of New York. 
United States District Court, Southern Dis- 
trict of Florida, February 7, 1944. 5 CCH 
Fire AND CASUALTY CASEs 57. 


Walter F. Rogers, George C. Bedell, Jackson- 
ville, Fla., for plaintiffs. 


Jennings & Watts, Jacksonville, Fla., for de- 
fendant. 


RESTRAINT OF TRADE BY 
INSURANCE EXCHANGE 


(TEXAS) 


@ Forfeiture of charter 
Perpetual injunction against members 


The State of Texas brought an action 
against the Beaumont Insurance Exchange 
charging that it created and tended to cre- 
ate restrictions to trade and commerce in 
regard to the writing of fire insurance upon 
property located within the State of Texas 
and the writing of casualty insurance on 
risks located within the same state, binding 
themselves to preclude free competition 
among themselves and others in the insur- 
ance business. Pursuant to an agreement 
entered into between the parties to the 
action, an order was entered rendering a 
money judgment against the exchange, for- 
feiting and cancelling the charter, and per- 
petually enjoining each and all of the de- 
fendants from engaging in or carrying on 
the acts and things with which they were 
charged in the petition. For a fuller dis- 
cussion of the issues presented in this de- 
cree, see page 157.—The State of Texas v. 
Beaumont Insurance Exchange, Inc., et al., 
defendants. Texas District Court, Brazos 
County. January 11, 1944. 5 CCH Fire 
AND CASUALTy CAsEs 85. 

Grover Sellers, Atty. Gen., Fred C. Chandler, 
Asst., for the State of Texas. 

Orgain, Carroll & Bell, for defendants. 


REFORMATION OF POLICY 


(TENNESSEE) 


® Notice to agent 
Mortgage 
Estoppel , 


The Monarch Fire Insurance Company, 
through its agent, issued a fire policy cover- 
ing the property owned jointly by Mr. and 
Mrs. Norris in the sum of $3,000.00. After 
the policy was issued, the insureds dis- 
covered that the agent had made a mistake 
and: failed to note in the policy a mortgage 
debt in the sum of $2,850.00. They advised 
the agent of this fact and he agreed to make 
the change, showing the interest of the 
trustee. The agent, however, did not make 
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this change in the policy and, after a loss 
occurred, the insurance company refused to 
satisfy the insureds’ claim, although proof 
of loss was seasonably made. The insureds 
brought an action in equity for reformation 
of the policy and recovery thereunder. Mrs. 
Norris had signed an endorsement to the 
policy reducing the face amount of the 
policy to $500.00. The trial court submitted 
to the jury the issue of whether or not Mrs. 
Norris signed this endorsement, and when 
an affirmative answer was forthcoming, it 
entered a judgment for the insureds in the 
sum of $500.00. However, the Tennessee 
Court of Appeals in reviewing the cause 
declared that Mr. Norris was not bound 
by the action of his wife, that the policy 
should have been reformed to show the 
interest of the trustee, and it entered a 
decree in favor of Mr. Norris for the full 
amount of the policy. The insurance com- 
pany was granted a petition for certiorari 
by this court, which, however, found the 
insureds’ position meritorious and agreed 
that Mr. Norris was not bound by Mrs. 
Norris’ unauthorized act, and that the in- 
surer’s agent had notice of the mortgage 
debt and was estopped to deny that the 
policy covered the amount of the loan as 
shown by the deed of trust. In addition, 
the court declared that the evidence was 
strong enough to justify a reformation of 
the policy. The court was of the opinion 
that Mr. Norris was entitled to a decree 
for $3,000.00 less the amount of the mort- 
gage debt, and the cause was reversed and 
remanded to determine the value of the 
property destroyed, the amount of the 
mortgage indebtedness, and the excess over 
such indebtedness, if any, which would be 
payable to Mr. Norris.—Norris et al., plain 
tiffs v. Monarch Fire Insurance Company 


et al. Tennessee Supreme Court. Febru- 
ary 5, 1944. 5 CCH Fire ANp CASUALTY 
Cases 54. 


Fitzhugh, Murrah & Fitzhugh, Ernest Williams, 
Memphis Tenn., for plaintiffs. 

Sohn, Humphreys & Ling, R. L. Bartels, Wal- 
lace Lopez, Memphis, Tenn., for defendants. 


SOLE OWNERSHIP CLAUSE 


(PENNSYLVANIA) 


® Title in wife’s name 
Agent’s lack of knowledge 
Insurer’s liability 


“This entire policy shall be void... if the 
interest of the insured be other than uncondi- 
tional ownership . . . or if the subject of in- 
surance be a building on ground not owned 
by the insured in fee simple.’’ 


The insured under the fire insurance policy 
in question had deeded the property upon 
which the insured building was erected 
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to his wife some years before the policy 
was issued. Although both the insured and 
his wife testified that the transaction was 
merely a gift and that she stood ready and 
willing to reconvey it to him whenever he 
wished, the reviewing court declared that 
the insured had no right which he could 
enforce at law should he wish to compel 
his wife to reconvey the title, and that, 
therefore, he was not the sole and uncon- 
ditional owner of the premises within the 
meaning of the provision in the policy. The 
insured occupied the building in his busi- 
ness as a junk dealer, and had so occupied 
it prior to the time when he made the con- 
veyance. Therefore, he had not changed 
his position or incurred outlays which 
could not be compensated for in an action 
for damages for breach of the oral contract. 
Since there was no evidence in this instance 
of any facts which would excuse the insured 
from an exact compliance with the terms 
of the policy, and neither the agent or the 
insurance company had knowledge that the 
title to the property was in the name of 
the wife of the insured, the company was 
not liable for the loss sustained.—Kanefsky 
v. National Commercial Mutual Fire In- 
surance Company, appellant. Pennsylvania 
Superior Court, Eastern District. January 27, 
1944. 5 CCH Fire Ann Casuatty Cases 61. 
B. Belskin Ginsburg, 2004 North American Bldg., 
Philadelphia, Pa., for plaintiff. 


J. Webster Jones, 812 Morris Blidg., Philadel- 
phia, Pa., for defendant, appellant. 


WAIVER OF FORMAL 
PROOF OF LOSS 


(OKLAHOMA) 


© Investigation of scene of fire by in- 
surance inspector 
Informal proof of loss 


Defendant insurance company issued a policy 
insuring the fixtures and stock of mer- 
chandise located in the combination home 
and filling station of the insured. The policy 
provided that if fire occurred the insured 
should furnish the company detailed proof 
of loss within sixty days thereof. After the 





stock was almost completely destroyed by 
fire, the insured immediately notified the 
local agent of the defendant company and 
the next day the company sent its investi- 
gator, Brooks, to view the damage. Brooks 
proceeded to the scene of the fire where he 
inspected the burned property and instructed 
the insured, Rice, to make an inventory of 
the merchandise which had not been com- 
pletely destroyed. Although Brooks prom- 
ised to return the following day, Rice heard 
nothing more about an adjustment, but he 
had prepared the inventory. Rice’s attorney 
wrote a letter within sixty days to the local 
agent of the insurance company giving a 
detailed notice of the fire, and subsequently 
wrote several more letters, but no reply was 
received until the attorney wrote to the New 
York office of the company. To that letter, 
the company answered that it was forward- 
ing a copy of it to its general agents. Nine 
months after the fire, suit was commenced 
by Rice, to which the insurance company set 
up two defenses: (1) that the fire was wil- 
fully set by Rice and (2) that no proof of 
loss had been furnished as required by the 
terms of the policy. The jury returned a 
verdict in favor of Rice and from a 
judgment entered thereon, the insurance 
company appealed. On appeal, the court 
declared that since the company made an 
investigation and acted as though it did 
not desire further proof other than the in- 
ventory which the insured had been instructed 
to make, the required proof was waived. 
And further, in retaining the letter of noti- 
fication without pointing out any defects in 
it as a formal proof of loss, the company 
was deemed to have accepted the letter as 
sufficient compliance with the policy terms. 
Therefore, the judgment for the insured, 
Rice, was afirmed.—The Century Insurance 
Company, Ltd., of Edinburgh, Scotland, 
Plaintiff in error v. Rice. Oklahoma Su- 
preme Court. January 18, 1944. 5 CCH 
Frre AND CASUALTY CASEs 39, 

Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Okla., D, S. MacDonald, Jr., 
Durant, Okla., for plaintiff in error. 

Roy B. David, Durant, Okla., for defendant in 
error. 
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Purchase of Fire Insurance by School Boards 


A parish school board in Louisiana must award its fire insurance to insurance 
companies which are qualified to do business in Louisiana, and such insur- 
ance companies cannot reinsure in any company not authorized to do busi- 
ness in the state unless a certificate of authority is first obtained from the 
Secretary of State predicated upon a showing that the board cannot obtain at 
current rates the insurance which the board desires to award from companies 
legally authorized to do business in Louisiana, 


—Opinion of the Louisiana Attorney General, 


December, 1943 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF CASES WURUUAUAUUNGAUERAE MMU UGLLOA NUTT OASLET LOUDON UALS MRA PEPE nT 


ATTEMPT TO COMMIT SUICIDE: 
Loss of eyes—Policy coverage 
(Ind,) 


CHANGE OF BENEFICIARIES: 
Indian insured—Consent of Secre- 


page 178 


tary of Interior (Okla.) page 176 
DIABETES—LATE DISCOVERY: 
Failure to notify insurer (Ind.) page 176 


FORGED APPLICATION: 
Agent’s signing application (Tenn.) page 178 


FRAUDULENT APPLICATION: 
Knowledge of insured (Pa.) page 179 

GRACE PERIOD UNDER STATUTE: 
Lapse for non-payment of premium 


(Tex.) page 179 


GROUP INSURANCE: 
Temporary layoff—Effect (Kan.) page 177 
Cancellation by employer (Tenn.) page 177 


PERMANENT DISABILITY: 
Loss of hand insufficient ( Pa.) 


REDUCTION OF DIVIDENDS: 
Insured’s reliance on booklet (Kan.) page 180 


REFORMATION OF POLICY: 
Future effective date (Ga.) 


SHORT TERM INSURANCE: 
Filling station attendant’s acts bind- 
ing on insurer (Okla.) page 180 


STATUTE GOVERNING TYPE SIZE: 
Homicide exception invalid (Ill.) page 182 


WAR CLAUSE: 
Declaration of war required (Idaho) page 181 


page 181 


page 181 
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CHANGE OF BENEFICIARIES 


(OKLAHOMA) 


e Insurance on life of Indian 
Change of beneficiaries subsequent to 
death of insured 
Consent of Secretary of Interior to 
change 


The principal questions presented are 
whether, under the terms of the policy, the 
consent of the Secretary of the Interior 
was necessary to give validity to an at- 
tempted change of beneficiaries, and, if so, 
whether such consent could be given after 
the death of insured. Where, with the con- 
sent of the Secretary of the Interior, a life 
insurance policy is takeh out on the life of 
a restricted Indian and the premiums there- 
on are paid out of restricted Indian funds, 
and the policy is made payable to the Sec- 
retary of the Interior “for the use and bene- 
fit” of certain named persons, such persons 
are the beneficiaries of the policy within 
the meaning of a clause providing that the 
beneficiaries may not be changed without 
the consent of the Secretary of the Interior. 
However, such consent may not be given 
after the death of the insured and the in- 
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surer may not, after the death of the in- 
sured, destroy the vested rights of a third 
party named as beneficiary, by waiving its 
right to insist on the provisions of the pol- 
icy with reference to a change of bene 
ficiary.—Harjo, Etc., plaintiff in error v. 
Fox. Oklahoma Supreme Court. Febru- 
ary 15, 1944. 9 CCH Lire Cases 556. 
Joseph C. Stone, Charles A. Moon, Muskogee, 
Okla., for plaintiff in error. 


Speakman & Speakman, Sapulpa, Okla., Clark 
Nichols, Jr., Oklahoma City, Okla., for defend- 
ant in error. 


DIABETES DISCOVERED AFTER 
INSURANCE APPLIED FOR 


(INDIANA) 


® Death of insured after issuance of 
policy 
Failure to notify insurer of disease 
Absence of good health clause 


The insured filled out a blank application 
form for membership in an association and 
mailed it with an application for insurance 
to the association. The application was re- 
ceived by the association on October 15, 
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1937, and on the same day its application 
for the insurance coverage was made to 
the appellant insurance company which ac- 
cepted it. On October 19, 1937, the insur- 
ance company issued to the insured an 
undated insurance certificate. On August 28, 
1937, the insured was taken to a physician 
and it was then discovered that she was 
afflicted with diabetes mellitus, this last 
mentioned date being only 17 days after the 
date of application for insurance. She did 
not notify either the insurer or the associa- 
tion of the discovery of her affliction. On 
March 20, 1938, she died. Notice of death 
was made and given by the beneficiary but, 
after investigation, the insurance company 
refused to make payment. Neither the in- 
surance certificate nor the group insurance 
policy under which it was issued contained 
any provision that the insured should be in 
good health at the time of delivery thereof. 
No representations as to physical condition 
or health were requested except in the ap- 
plication for insurance wherein the insured 
was asked whether or not she had consulted 
a physician at any time within the past 
three years and whether she knew of any 
impairment presently existing in her health 
or physical condition. Both queries were 
answered in the negative, the truth of which 
is unchallenged. Nor did the association or 
insurer require a physical examination. The 
insurance company insists that recovery 
was barred because of the decedent’s fail- 
ure to give notice of the change in her 
physical condition prior to issuance of the 
certificate. However, under the circum- 
stances of the case, this contention was not 
supported by the weight of authority, and 
recovery by the beneficiary was allowed.— 
General American Life Insurance Company, 
appellant v. Carter. Indiana Appellate 
Court. January 19, 1944. 9 CCH Lire 
Cases 432. 

L. L. Bomberger, R. J. Royce, Bomberger, 
Peters & Morthland, Hammond, Ind., Orville 
W. Nichols, Knox, Ind., for appellant, 


Anderson & Hicks, Gary, Ind., Reed & Reed, 
Knox, Ind., for appellee. 


GROUP INSURANCE 


(KANSAS) 


© Temporary layoff 
Length of employment 
Burden of proof 


A group policy of insurance was issued in- 
suring the lives of certain employees of 
Armour and Company. Suit was brought 
by the beneficiary named in a certificate 
issued insuring her husband under the 
group policy. Frank, deceased husband of 
the beneficiary, entered the employment of 
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Armour and Company in 1922 and was 
killed in 1932, while still employed by the 
company. However, the issue arose as to 
whether the insured employee was em- 
ployed for a period of six months prior to 
his death so as to be eligible for group in- 
surance. The insurance company alleged 
that Frank quit the employ of Armour and 
Company in October of 1931 and was re- 
employed in November of 1931, his death 
having occurred in March. 1932. The trial 
court instructed the jury that the burden 
of proving the allegations was. upon the 
insurance company, to which instruction 
the company objected. It was held on this 
appeal that the trial court did not err in 
holding the burden of proof to be upon the 
defendant insurance company, with the jury 
considering the weight of the evidence pre- 
sented on both sides.—James v. Metropolitan 
Life Insurance Company, appellant. Kansas 
Supreme Court. January 22, 1944. 9 CCH 
Lire CAsEs 437. 


Thomas M. Van Cleave, Edwin S. McAnany, 
Kansas City, Kansas, and Harry Cole Bates, 
New York, N. Y., for appellant. 

J. O. Emerson, Fred Robertson and Edward M. 
Boddington, Kansas City, Kansas, for appellee. 


GROUP INSURANCE 


(TENNESSEE) 


e Cancellation by employer 
Contractual relationship between em- 
ployer and employee 
Grace period inuring to employee- 
insured 


Employees of a railroad company were in- 
sured as a group, including the deceased. 
The latter, on February 22, 1941, termi- 
nated his employment by reason of being 
totally and permanently disabled. Prompt 
notice was given to the defendant insurance 
company of his disability, but the agent did 
not forward the notice to the company so 
that it never had knowledge of his dis- 
ability or death. After terminating his 
employment, deceased paid in cash the con- 
tributions due by him for premiums for 
his insurance during March and April, 
1941. No further contributions were made. 
The employer-railroad company requested 
the insurance company to cancel the certifi- 
cate of deceased as of April 30, 1941, and 
the group policy was cancelled as to the 
entire group on October 31, 1941, by mutual 
consent of the employer and the insurance 
company, but without notice to either the 
deceased or his wife, the beneficiary. De- 
ceased died in May, 1942, and his wife 
brought this action to recover the proceeds 
of the policy, contending that it was in ef- 
fect and that the parties had no right to 
cancel the policy. 
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The employer had the right to cancel the 
policy without notice to the insured or 
beneficiary; therefore, the insurance af- 
forded under the individual certificate was 
terminated as of April 30, 1941. The rights 
which employees acquire under group poli- 
cies of insurance taken out by an employer 
as a matter of sound business policy are 
entirely incidental. There is no contractual 
relationship between the employees and the 
insurer. The contract is between the em- 
ployer and the insurance company and 
hence the grace period provided for in the 
policy does not inure to the benefit of em- 
ployees. Since the group policy had ter- 
minated more than 12 months prior to the 
death of the insured and neither he nor his 
beneficiary had any vested rights therein, 
there is nothing upon which a right of ac- 
tion could be predicated—Diamond v. Sun 


Life Assurance Co. Tennessee Supreme 
Court. February 5, 1944. 9 CCH Lire 
Cases 503. 


Elton McClure and George J. Coleman, Mem- 
phis, Tenn., for plaintiff. 

Burch, Minor & McKay, Memphis, Tenn., for 
defendant. 


ATTEMPT TO COMMIT SUICIDE 


(INDIANA) 


e Loss of eyes 
Coverage of policy 
Suicidal attempt as a defense 


Here is a case of first impression in this 
state wherein the court felt it was called 
upon to examine the subject of consum- 
mated and attempted self-destruction in its 
relation to life and disability insurance con- 
tracts. The insurer issued a policy provid- 
ing for the payment of disability benefits to 
the insured if he should “sustain a physical 
impairment such as .. . the permanent loss 
of the sight of both eyes.” Insured sued on 
this contract but the insurance company 
answered that the insured’s disability was 
the direct and proximate result of wounds 
inflicted in an attempt to commit self-de- 
struction when he was of sound mind. The 
only question is whether the answer suffi- 
ciently alleged a defense to the action. 
There were no express limitations or re- 
strictions in the policy sued on against re- 
covery of benefits for disabilities caused in 
this manner. The precise question is 
whether a contract of insurance which is 
silent on the subject of suicide is enforce- 
able if the insured, while sane, takes his 
life. The court concluded that the insur- 
ance company bound itself unconditionally 
to pay the insured certain benefits if he 
should sustain the permanent loss of sight 
of both eyes. The defense of suicide or an 
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attempt at suicide is, therefore, unavailable. 
—The Prudential Insurance Company of 
America, Appellant v. Rice. Indiana Su- 
preme Court. January 28, 1944. 9 CCH 
Lire Cases 487, 


Hickey, Dewey & Nattkemper, 506 Ohio Street, 
Terre Haute, Ind., for appellant. 


James F. Harper, Deming Bldg., Terre Haute, 
Ind., for appellee. 


FORGED APPLICATION 


(TENNESSEE) 


© Policy issued prior to insured’s sign- 
ing of acceptance receipt 
Agent’s forgery of application and 
acceptance receipt 


Qualls, deceased insured, had tried in every 
way possible to avoid accepting a policy, 
but finally agreed to do so upon Alem 
(the insurance agent) promise to let him 
pay the premiums monthly instead of quar- 
terly. Pursuant to this understanding, 
Sherwood delivered the policy on Decem- 
ber 9, 1940, and collected the premium, hav- 
ing signed Qualls’ name to the application. 
However, Qualls was told that the policy 
was issued in his name and that Sherwood 
signed his name to the application; Qualls 
knew he had not signed it. Nine days after 
the policy was issued, Qualls was severely 
burned by the explosion of a gas stove and 
taken to the hospital, where he died Janu- 
ary 1, 1941, When Sherwood heard of 
Qualls’ injury, he hurried to the hospital 
to have Qualls sign the acceptance receipt 
since he had not signed it before, but the 
insured was unconscious. Sherwood forged 
the insured’s name to the receipt and mailed 
it to the insurance company, with a check 
for the premium. The company, upon dis- 
covering the facts, refused to make pay- 
ment for Qualls’ death. Sherwood did not 
act fraudulently in signing Qualls’ name; 
and Qualls had no reason to believe that he 
could not ratify the agent’s signature of 
the application. The court was of the opin- 
ion that when the policy was delivered 
and the first monthly premium paid, it then 
came into full force and effect. What hap- 
pened thereafter, that is, the forging of the 
receipt, had no effect on the contract of in- 
surance that was already concluded. There 
is nothing in the policy to show that it is a 
part of the insurance contract or that the 
signing by the insured of the acceptance re- 
ceipt was a condition precedent to the valid- 
ity of the policy. The knowledge of the 
agent as to all matters relating to the appli- 
cation of Qualls was the knowledge of the 
insurance company and the latter is estopped 
to question the validity of the policy. The acts 
of the agent were binding upon the insurance 
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company, having held him out as having au- 
thority to write out insurance contracts. The 
lower court properly held the policy in full 
force.—Qualls v. Columbian Mutual Life In- 
surance Co. Tennessee Supreme Court. Feb- 


ruary 5, 1944. 9 CCH Lire Cases 490. 


Norman Farrell, Nashville, Tenn., for plaintiff. 


Scott Fitzhugh, Memphis, Tenn.,. and R. L. 
Alexander, Nashville, Tenn., for defendant. 


FRAUDULENT APPLICATION 


(PENNSYLVANIA) 


@ Distinction between questions on ap- 
plication 

Knowledge of insured of diabetic 
condition 





To the questions on the application, the in- 
sured answered as follows: 


22. Are you now in sound health? 
Ans. ‘‘Yes.”’ 


27, Have you ever received or applied for treat- 
ment at, or attended, any hospital, dispensary, 
sanitarium, cure or other institution? 


Ans. ‘‘No.”’ 


29. (a) Have albumin, blood or sugar ever been 
found in your urine? 


Ans. ‘‘No."’ 

(b) Have you ever been told that you had symp- 
toms of Bright's disease or diabetes? 

Ans. ‘‘No."’ 


30. Have you ever had or consulted or been 
treated by a physician or other practitioner for 
any of the following: . . . Kidney disease... 


Ans. ‘‘No.”’ 


31. Have you consulted or been treated by a 
physician or other practitioner during the past 
five years? Give full particulars. 


Ans. ‘‘March 1941—Cold in stomach. 


Fully re- 
covered.”’ 


His answers to each of the above questions, 
with the exception of 27, must be passed 
upon in the light of his knowledge of the 
matters inquired about. It would be for 
the jury to find whether the arswers were 
not only false, but also, knowingly false, 
and therefore fraudulent. However, ques- 
tion 27 did not require the insured’s knowl- 
edge as to what was wrong with him that 
led to his going to a hospital. The records 
of the Episcopal Hospital show that the in- 
sured had been admitted to the clinic in 
1940, less than nine months before he ap- 
plied for insurance. The question was a 
fair and reasonable one and the inquiry was 
material to the risk. The applicant was 
bound to have the knowledge of an occur- 
rence so shortly before and was required 
to impart that knowledge to the company 
in his answer. The hospital records were 
properly admissible to show that he had 


1944 





attended the clinic on the dates indicated. 
The falsity of his answer did not depend 
on his having diabetes when he attended 
the hospital. The insured could recover 
only the amount of his premiums plus in- 
terest.—Harkins v. John Hancock Mutual 
Life Insurance Company, Appellant. Penn- 
sylvania Superior Court, Eastern District. 
January 27, 1944. 9 CCH Lire Cases 462. 
E. Herman Fuiman, 1209 Spruce St., Philadel- 
phia, Pa., for plaintiff. 


Charles M. Willits and Ira Jewell Williams, 1005 
Morris Bldg., Philadelphia, Pa., for defendant. 


GRACE PERIOD UNDER STATUTE 


(TEXAS) 
@ Non-payment of premium 
Lapsing of policy 
Allowance of grace period 





Recovery is sought on a policy of insur- 
ance on the life of Walter Henry. The 
beneficiary named in the policy sues for 
the face amount, the statutory penalty and 
reasonable attorney’s fees. The only ques- 
tion presented on the appeal is whether the 
policy had lapsed for non-payment of a 
premium at the time of the insured’s death. 
A premium was due August 8, 1941; the 
insured died August 23, 1941. The issue 
narrows down to the question of whether 
the case is governed by the general insur- 
ance laws (particularly Article 4732 which 
provides for a grace period of one month 
for the payment of premiums) or whether 
it is governed by the provisions of Chapter 
8 applicable to fraternal benefit societies. 
If the former is applicable, the one month 
grace period saves the policy from lapsing; 
if the latter governs, the policy lapsed be- 
cause the provisions of Chapter 8 do not 
provide for a grace period. Articles 4831 
and 4857 in Chapter 8 provide that nothing 
in that chapter applies to a limited class of 
societies named; Article 4823 in Chapter 8 
exempts fraternal benefit societies from the 
general insurance laws. By its own terms, 
nothing in Chapter 8, including Article 4823, 
affects or applies to appellee and since 
with respect to the policy in question it 
was doing an insurance business within this 
state, the provisions of the general insur- 
ance laws are applicable, Article 4732 in 
particular, to this case. Hence, the death 
of the insured occurred within the grace 
period provided by Article 4732 and the 
insurance was in force. Judgment is re- 
versed and rendered in favor of the benefi- 
ciary.—Henry, appellant v. Railway Mail 
Mutual Benefit Association. Texas Court 
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of Civil Appeals, Second Supreme Judicial 
District. February 4, 1944. 9 CCH Lire 
Cases 473. 

H, J. Loe and Jim Gaddy Norris, Fort Worth, 
Texas, for appellant. 


Culbertson, Morgan, Christopher & Bailey, Fort 
Worth, Texas, for appellee. 


SHORT TERM INSURANCE 


(OKLAHOMA) 


© Twenty-four hour insurance 
Purchase of gasoline as consideration 
Blanks in policy unfilled 


Insured entered a filling station, paid for 
gasoline placed in his automobile, and was 
presented with an application for a twenty- 
four hour life insurance policy. The age of 
insured was omitted from the application as 
was the state automobile license number. 
The insured paid the regular posted price 
for the gasoline, but no other consideration 
passed between the parties. He signed the 
application and received the policy. During 
the next twenty-four hours the insured sus- 
tained an accidental injury while driving 
the identical automobile in which the gaso- 
line was placed and on which the policy 
was issued. He died as a result of the 
injuries the same day. In answer to the 
contentions raised by the insurance com- 
pany, the court concluded that an insurance 
company that constitutes the operator of a 
retail station engaged in the distribution of 
gasoline and related products its agent to 
issue short term life and accident insurance 
contracts is bound by a policy issued on an 
application giving substantial information 
accepted as sufficient by the issuing agent. 
Therefore, the completion of the application 
as to all blanks thereon was not a necessary 
prerequisite to the policy’s being binding 
on the company. When the insured paid 
for the gasoline and received the gasoline 
and contract of insurance as a part of the 
purchase price, the contract was supported 
by an unidentified portion of the purchase 
price paid for the gasoline; therefore, there 
was sufficient consideration for the contract. 
The parties established proof of death as a 
result of the accident. The beneficiary re- 
covered the face amount of the policy.— 
Commonwealth Life Insurance Company, 
plaintiff in error v. Miles, Exrx. Oklahoma 
Supreme Court. February 1, 1944. 9 CCH 
Lire Cases 468. 

John T. Gibson and A. C. Saunders, 
Okla., for plaintiff in error. 


Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Okla., and Royal & Royal, Des 
Moines, Iowa, for defendant in error. 
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REDUCTION OF DIVIDEND 
PAYMENTS 


(KANSAS) 


@ Dividend payments differing with 
type of insurance 
Insured’s reliance on booklet of in- 
surance company 
Supervision by court of internal affairs 
of insurer 


In an action to enjoin. the officers of an in- 
surance company from paying the insured 
lower dividends on a policy that provided 
for payments of permanent disability bene- 
fits than it paid on like policies without 
these benefits, the insured offered to prove 
that the agent of the insurance company 
had exhibited to him a_ booklet which 
showed that the two types of policies had 
paid the same dividend for some years prior 
thereto and had represented to the insured 
that the company would continue to fol- 
low this plan. Had the insured read the 
entire booklet, he would have found the 
statement that the figures in it were illus- 
trations, not representations. He would 
also have noted that the results shown were 
not to be used as a basis for any promise or 
guarantee on the part of the company. Had 
he read only the figures applying to his 
case, at the top of each page, the insured 
would have seen the statement that any 
increase or decrease in future dividend 
scales would correspondingly increase or 
decrease the figures given. The insured 
cannot be bound by only the figures which 
are favorable to his case and the booklet 
cannot be considered part of the policy. 
To grant the relief sought by the insured 
would require the court to exercise the 
power of visitation over the insurance com- 
pany, which is a corporation of another 
state. A rule that would permit the courts 
of this state to issue the injunction prayed 
for would make it necessary for the com- 
pany to operate subject to the rules laid 
down and orders made by courts in each 
of the 48 states and would require this 
court to supervise the internal affairs of a 
company of a sister state. The judgment 
for the insurance company was affirmed.— 
Pratt, appellant v. Mutual Life Insurance 
Company of New York. Kansas Supreme 
Court. January 22, 1944. 9 CCH Lire 
Cases 450. 

Charles E. Jones, Mark H. Adams and J. Ash- 
ford Manka, Wichita, Kansas, for appellant. 


William Marshall Bullitt, Louisville, Ky., Robert 
C. Foulston and George Siefkin, Wichita, Kan- 
sas, Louls W. Dawson, New York City, N. Y., 
and Henry I. Eager, Kansas City, Mo., for 
appellee. 
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WAR CLAUSE 


(IDAHO) 


e War casualty exception 
Death of insured sailor at Pearl 
Harbor 
Declaration of war controlling 





Among the provisions in a policy of life 
insurance was the following: 


This policy does not cover death, disability or 
other loss sustained while in military, naval, 
or air service of any country at war, except 
that should death, disability or other loss be 
sustained while the member is in such service, 
or within six months after the termination of 
such service, as a result of wounds, injuries 
or disease suffered or contracted while in such 
service, the association shall be liable only for 
the return of the amounts paid in by the mem- 
ber on this policy. 


The insured died on December 7, 1941. 
Prior to and at that time he was a member 
of the armed forces and in the military 
service of the United States, being a Sea- 
man Second Class in the Navy. His death 
occurred while in such service and as a di- 
rect result of an attack upon the Hawaiian 
Islands by the armed forces of Japan. On 
that date and at the time of the death of 
the insured, no declaration of war existed 
between the United States and any other 
nation. A declaration of war between the 
United States and Japan was not made un- 
til December 8, 1941. Although the word 
war, in a broad sense, is used to connote a 
state of war, warlike activities, fighting with 
arms between troops, the court is here con- 
cerned with the meaning and intent of the 
word as contained in a formal, legal con- 
tract of insurance and the word should be 
construed in its legal sense. Courts are 
bound by declarations of war by the proper 
department of government and until there 
has been such a determination, they cannot 
take judicial notice of the existence of war. 
The judgment in favor of the beneficiaries 
of the policy, therefore, is affirmed.—Rose- 
nau et al. v. Idaho Mutual Benefit Associa- 
tion, appellant. Idaho Supreme Court. 
January 17, 1944. 9 CCH Lire Cases 479, 


Z. Reed Millar, Boise, Idaho, for appellant. 
Estes & Felton, Moscow, Idaho, for respondents. 


REFORMATION OF POLICY 


(GEORGIA) 


© Future effective date 
Death of applicant prior to delivery 
of policy 
When does a policy become effective? Can 
a policy bear a future date? These ques- 
tions were answered by the court in the 
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following case. Application was made for 
a policy and such policy was issued by the 
home office on August 5, but was forwarded 
to the local agent and received by him on 
August 7. On Monday, August 10, the 
agent brought the policy for delivery, but 
was informed that the insured had been 
accidentally drowned while fishing in a river 
on the afternoon of August 8. He refused 
to leave the policy and returned it to the 
office. The wife of deceased brought this 
suit for reformation of the policy so as to 
change the date of the policy, from August 
10 as written on it, to August 5. The pol- 
icy as issued was actually dated August 10 
and provided that the insurance should not 
take effect “unless on the date and delivery 
hereof the insured is alive and in sound 
health.” The time when an insurance pol- 
icy shall become effective is an essential 
element of the contract, and the parties may 
fix a future date upon which it shall become 
effective. A policy bearing a given date, 
and purporting to insure for the future only, 
cannot be made the basis of an action to 
recover for a loss occurring on a prior date. 
In this case, the application amounted only 
to an offer and the company was free to 
either reject or accept it. Accordingly, in 
acting upon such application, the company 
could fix a future date on which the policy 
would become effective. If the policy as 
thus issued varied from the application as 
to date, it could not be reformed merely 
because of such variation. Since the policy 
did bear a future date and restricted the 
company in its liability to begin from that 
date, it could not be accepted by the in- 
sured or beneficiary for recovery as written 
and then treated as being effective before 
such date. The court did not err in direct- 
ing a verdict for the insurer.—Boswell v. 
Gulf Life Insurance Company. Georgia 
Supreme Court. February 9, 1944. 9 CCH 
Lire CAsEs 521. 

Stanford Arnold, Newnan, Ga., for appellant. 
J. D. Tindall, J. Frank Kemp, Clint W. Hager, 
Atlanta, Ga., for appellee. 


PERMANENT DISABILITY 


(PENNSYLVANIA) 


@ Baker’s hand amputated 

Loss of interest in work 

Evidence of permanent total disabil- 

ity 

7 I am disgusted with the business.” 
“IT am not giving orders.” “He has lost all 
his ambition. He would not go in there.” 
“He says, I am tired of it,.. .” This was 
the testimony of the insured and his wife 
as to his attendance to his bakery business 
after an accident. The insured, in his six- 
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ties, injured his right hand in a crumbling 
machine in his bakery establishment, neces- 
sitating amputation at the metacarpal joints 
with the exception of the thumb. The ques- 
tion was whether this injury totally and 
permanently disabled him within the mean- 
ing of the terms of his policies. Insured 
is, and described himself as, a “proprietor of 
bakery.” Before the accident, insured 
worked with his bakers, testing, kneading 
and punching dough, feeding the ovens, 
and performing other manual labor. He 
also managed and supervised the business, 
purchasing supplies, selling the products, 
hiring employees, in general conducting the 
entire business. Since the accident he has 
performed no work at all. 

In his crippled condition he could hardly 
be expected to resume the manual labors 
he previously performed. However, can he 
engage in the management and supervision 
of his business? The burden of proof is on 
the insured to show that he is unable to 
perform any of the duties of any occupa- 
tion which he might be ordinarily capable 
of performing. At no time did the insured 
testify that he could not give orders or per- 
form other acts relating to the manage- 
ment of the business, but as indicated above, 
the emphasis in the testimony presented is 
on his disgust, lack of interest, and unwill- 
ingness to do the managerial work. In- 
sured’s only reason for his inactivity, his 
disgust with the business, will not support 
a recovery for a total and permanent dis- 
ability—Moskowitz v. The Prudential In- 
surance Company of America, appellant. 
Pennsylvania Superior Court, Eastern District. 
January 27, 1944. 9 CCH Lire Cases 474. 


STATUTE GOVERNING TYPE SIZE 


(ILLINOIS) 


e Applicability of statute 
Validity of provision limiting liability 
Provision printed in smaller type 


A controversy arose over the effect of a 
provision in an insurance contract cavering 
death by accident, which absolved the in- 
surer from all liability “if death resulted 
from homicide .’ Insured, a Chicago 
street car motorman, was shot and killed 
by one who boarded his car. .At the time 
of his death, insured held a contract of in- 
surance with the defendant, upon which the 
premiums had been fully paid. It is not 
denied but that his death resulted from 
homicide and insurer was not liable under 
the double indemnity contract save for the 
contention that the provision which avoided 
liability in case of death by homicide was 
printed in a type smaller than the rest of 
the policy and came within the condemna- 
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tion of an Illinois statute. The statute re- 
quires such provisions to be printed in bold 
type and with greater prominence than any 
other portion of the policy. However, the 
courts have held such statute to be inappli- 
cable to life insurance contracts. Two con- 
tracts were issued in this case, a principal 
one, called an endowment annuity, and a 
supplemental one, limited to death from an 
accidental cause. There were no health or 
disability clauses therein. The insured, 
therefore, received two independent insur- 
ance policies: life and accident, the former 
not being within the provision of the IIli- 
nois statute but the latter governed by it. 
Therefore, the accident policy when death oc- 
curred through homicide did not bar the bene- 
ficiary from recovering for the insured’s death 
“through accidental means.”—Custer, 
plaintiff-appellee v. The Lincoln National Life 
Insurance Company of Fort Wayne, Indiana. 
United States Circuit Court of Appeals, 
Seventh Circuit. February 15, 1944. 9 
CCH Lire Cases 543. 


LIFE INSURANCE—“PARTICIPATING” 
AND “ENGAGING” IN 
AERONAUTICS 


(Concluded from page 143) 


provided that death was not caused “by en- 
gaging as a passenger or otherwise in sub- 
marine or aeronautic expeditions”. On 
October 30, 1941 insured met his death in the 
crash of a plane of Northwest Airlines, Inc., 
in which he was traveling as a fare-paying 
passenger along one of the regular routes of 
travel of the Airlines. The court held he was 
not on an aeronautic expedition, even if one 
went back to 1923 when there was not as 
great a volume of travel-by-air as in recent 
years. 

The court considered that the conclusion it 
reached was backed up by the majority of 
cases which have passed upon the language 
involved in this case. See Equitable Life As- 
surance Soc. of United States v. Dyess, 1938 
U. S. Av. R. 106, 194 Ark. 1023, 109 S. W. 
(2d) 1263; Day v. Equitable Life Assurance 
Soc. of United States, 1936 U. S. Av. R. 168, 
83 F. (2d) 147; and Provident Trust Co. v. 
Equitable Life Assurance Soc. of United 
States, 1934 U. S. Av. R. 47, 316 Pa. 212, 
172 A. 701. The court, however, mentioned 
a contrary holding, the case of Gibbs v. 
Equitable Life Assurance Soc. of United 
States, 256 N. Y. 208, 176 N. W. 144 and 
stated that it could not agree with the court’s 
decision in that case. 
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DROWNING 


(ARIZONA) 


@ Presence of lifeguard 
Death of minor 
Jury question 


A fourteen year old boy died by drowning 
in a swimming pool owned and operated by 
the appellee. At the time of the tragedy 
there was no lifeguard present. The evi- 
dence as to the death of the boy was in con- 
flict, there being some doubt as to whether 
the actual cause of death was drowning or 
whether the lad was affected with an attack 
or seizure in the body while swimming. 
There was evidence that he was a frequent 
swimmer in the pool and was familiar with 
the depth of the pool at all points. The 
defendant introduced evidence to show that 
artificial respiration was applied as soon as 
the accident was discovered and the boy was 
revived to some extent, but then lapsed into 
unconsciousness and subsequently died. The 
trial court directed a verdict in favor of the 
defendant. On review, it was held to have 
been error to direct a verdict. The evidence 
was too conflicting and should have been 
submitted to a jury for determination. Col- 
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lins v. Riverside Amusement Park Company, 
defendant. Arizona Supreme Court. Feb- 
ruary 7, 1944. 10 CCH NecLicence CAsEs 
246. 


Vv. L. Hash, L. V. Rhue, Phoenix, Ariz., for 
plaintiff. 


Sloan, Scott & Green, Phoenix, Ariz., for de- 
fendant. 


EXPLOSION OF DYNAMITE CAP 


(TEXAS) 


® Loss of eye 
Practical joke 
Imputation of negligence 


The backfiring of a practical joke resulted in 
the loss of an eye to a third party and the 
imposition of damages upon an employer, to 
whom negligence was imputed. The em- 
ployer, a contractor, undertook to build a 
road in a region requiring a large amount of 
blasting. He hired an independent contrac- 
tor and his employees to carry out the con- 
tract. One of the employees attached an 
unexploded dynamite cap to the motor of a 
car driven by another employee. It was his 
intention to frighten the latter when the 
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vehicle was started. Unfortunately, the 
prank did not turn out as planned. Instead 
of exploding, the dynamite cap merely 
caused a cylinder to miss. The employee 
driving the vehicle took the car to a garage 
where the appellee agreed to repair it. When 
he raised the hood, the cap exploded, caus- 
ing the loss of an eye. The acts of negli- 
gence of the employees were imputable to 
the master, the original contractor.—Loyd 
v. Herrington, appellee. Texas Court of 
Civil Appeals, Second Supreme Judicial Dis- 
trict. February 4, 1944. 10 CCH NEGLI- 
GENCE CASES 231. 

Todd, Crowley & Gambill, Fort Worth, Tex., 
Strasburger, Price, Holland, Kelton & Miller, 
Dallas, Tex., for appellant. 

Chester B. Collins, Fort Worth, Tex., and Will 
R. Saunders, Dallas, Tex., for appellee. 


EXPLOSION OF WATER PUMPING 
SYSTEM 


(NEW JERSEY) 


e Contributory negligence 
Instructions to jury 
Damages 





An action was based on the negligence of 
the defendants in installing a water pumping 
system, the storage tank of which exploded 
and injured both plaintiffs and damaged their 
property. According to the testimony of 
the defendant’s employee who installed the 
system, he instructed the male plaintiff to 
watch the pressure gauge and shut it off at 
30 pounds, for otherwise the pump would go 
off; but according to the testimony of that 
plaintiff the employee did not warn him as 
to the consequences of not watching the 
gauge. He turned the motor on after the 
employee left and during the evening when 
he could get no water through the outlets, 
and as soon as he came back into the house 
the tank exploded. The defendants attrib- 
uted the accident to the failure of this plain- 
tiff to follow the instructions given him. 
What those instructions were, and whether 
they were disobeyed, and if so, whether the 
disobeyal was the cause of the accident, 
were debatable questions justifying the trial 
court in denying a directéd verdict for the 
defendants. However, the verdict in favor 
of the male plaintiff was reversed because of 
a refusal of the court to render a requested 
charge as to the future losses to be taken 
into account in arriving at a damage figure. 
The plaintiff in question was aged and in 
bad health, hence the amount of future loss 
caused him by the accident would not be 
so great as if he were a young man with a 
large earning capacity and a long possibility 
of life—Noa et al., plaintiffs v. Legore et al., 
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defendants. New Jersey Court of Errors 
and Appeals. February 2, 1944. 10 CCH 
NEGLIGENCE CASES 288. 

Leon M. Bardfeld, 509 Landis Ave., Vineland, 


N, J., LeRoy W. Loder, 107 E. Commerce St., 
Bridgeton, N. J., for defendants. 


David L. Horuvitz, 26 S. Laurel Ave., Bridgeton, 
N. J., for plaintiffs. 


FALL ON STREETCAR PLATFORM 


(ILLINOIS) 


@ Sudden lurching or starting of car 

Carrier’s liabili 

Instructions to jury 
The appellee blamed her fall on a streetcar 
platform upon a sudden lurching or starting 
of a car as she was boarding it. In pre- 
senting the case to the jury, the court in- 
structed it that the defendant, being a 
common carrier, was responsible “for the 
slightest neglect, resulting in injury to the 
passenger.” On appeal from a verdict fa- 
vorable to the plaintiff, this instruction was 
challenged. The instruction was faulty in 
that it tended to minimize the non-insurer 
rule and thereby magnify the degree of care 
required of a carrier. The court also erred 
in refusing to give an instruction predicated 
upon the defendant’s theory of the case, 
i. e., that the fall of the appellee was due to 
causes other than the sudden starting of the 
street car. There was evidence that the car 
did not start, lurch, or move in any manner 
until after the appellee had fallen. The jury 
might have drawn an inference that slipping, 
loss of balance, or missed footing was re- 
sponsible for the fall. Because of these 
errors the judgment of the trial court was 
reversed.—Elmore, appellee v. Cummings, 
as Recr. et al. Illinois Appellate Court, 
First District. January 24, 1944. 10 CCH 
NEGLIGENCE CAsEs 223. 
Frank L. Kriete, Erwin H. Wright, Arthur J. 
Donovan and William J. Flaherty, for appel- 
lants, 
Marion J. Hannigan, Wendell H. Shanner, for 
appellee. 


LANDLORD'S LIABILITY 


(TENNESSEE) 


e Fall through kitchen floor 
Contributory negligence 
Notice to landlord 


A tenant and his wife brought an action 
against the landlord and his agent for in- 
juries suffered by the wife when she fell 
through the kitchen floor. The tenant had 
previously notified the agent of the danger- 
ous condition which existed in the floor of 
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the leased premises. He then notified the 
landlord of the condition. Later the land- 
lord inspected the floor and promised to 
make the necessary repairs, or have them 
made. It was about two weeks after this 
inspection that the tenant’s wife, while mop- 
ping the floor, fell through it. Her leg and 
thigh were injured, and she was awarded 
$250 by the jury, while her husband was 
awarded $50 for medical expenses. On ap- 
peal, the main ground relied upon for re- 
versal was that the tenants were guilty of 
contributory negligence as a matter of law. 
The action of the trial court was sustained 
since the only evidence was that the floor 
was “squeaky” and “apparently weak.” With 
this evidence in mind, the question of whether 
the use of the floor in its condition consti- 
tuted contributory negligence was one of 
fact for the jury and did not constitute con- 
tributory negligence as a matter of law.— 
Wilenzick et al. v. Austin. Tennessee Su- 
preme Court. February 5, 1944. 10 CCH 
NEGLIGENCE CAsEs 255. 


MUNICIPALITY'S LIABILITY CASES 


(GEORGIA) 


© Collapse of awning 
Notice to city 


A husband and minor child brought suit for 
the death of the decedent, alleged to have 
been caused by the collapse of an awning 
attached to a building owned by an indi- 
vidual defendant. Notice of the claim was 
given to the defendant municipality and suit 
was brought against both defendants. It 
was alleged that the awning had been main- 
tained over the street and sidewalk in a 
dangerous, defective and unsafe condition 
for more than three years. The condition 
of the awning was stated to be unknown to 
the decedent, but known to the defendants, 
or, if unknown, its condition should have 
been known. The defendant municipality 
filed a general demurrer to the petition. On 
review of a judgment favoring the plaintiffs, 
the court stated that the facts alleged were 
sufficient to set forth a cause of action 
against the municipality. The fact that the 
notice given the municipality by the plain- 
tiffs set forth a claim only against the mu- 
nicipality did not serve to bar the action 
against both defendants, since there was no 
substantial variance between the plaintiffs’ 
petition and the notice given.—City of Dal- 
ton v. Joyce. Georgia Court of Appeals. 
February 2, 1944. 10 CCH NEGLIGENCE 
CAsEs 260. 


W. G. Mann, Dalton, Ga., for plaintiffs. 


Stafford Brooke, R, Carter Pittman, Dalton, Ga., 
Graham Wright, Rome, Ga., for defendant. 
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(KANSAS) 


®@ Negligent construction of dam 
Directed verdict 
Sufficiency of evidence 


Recovery was sought against a town for 
damages sustained by reason of its negligent 
construction and operation of a reservoir 
which burst, allowing the water to overflow 
and damage the plaintiff’s property situated 
on a hillside below. There was a question 
as to whether there was sufficient uncontra- 
dicted or unexplained evidence offered on 
behalf of the plaintiff to warrant submitting 
the case toa jury. Testimony for the plain- 
tiff by a workman who laid the pipe into 
the reservoir and who further participated, 
under the direction and supervision of the 
town officials, in the construction of a dam 
or retaining wall out of mud, sticks, wire 
and other improper materials, by reason of 
which it was defective and of insufficient 
strength to hold back the volume of water 
it was built to impound, clearly constituted 
some direct evidence of probative force 
tending to show that the town so negligently 
constructed the dam as to make it reason- 
ably to be anticipated that it would burst 
and overflow the plaintiff’s property. There 
was error in the lower court’s action in 
directing a verdict for the defendant.—Shell 
et al., appellants v. Town of Evarts et al. 
Kentucky Court of Appeals. February 11, 
1944. 10 CCH NEeEcLicence Cases 309. 

R. L. Pope, Knoxville, Tenn., R. S. Rose, Har- 
lan, Ky., for appellants. 

Carter & Hogg, Harlan, Ky., for appellees, 


(MISSOURI) 


e@ Slippery boards over defective side- 
wal 


Duty to provide board ramp 


The relator was found liable by the re- 
spondents in damages to a third party for 
injuries suffered by the latter when he slipped 
on a board ramp extending from a curb into 
the office building in which he worked. The 
board ramp provided an entrance into the 
building, since the sidewalk in front of the 
structure was defective and was undergoing 
W. P. A. repairs, under the supervision of 
the municipality. Contending that the re- 
spondents were in error in holding it liable, 
the relator instituted a proceeding against 
them in the Supreme Court. The Supreme 
Court sustained the action of the respondents, 
finding that the board ramp became wet and 
muddy, and that the injury to the third party 
was the direct result of the slippery condi- 
tion of the ramp. The municipality had 
failed in its duty of exercising ordinary care 
to maintain its sidewalk in a reasonably safe 


(Other than Automobile) 





(185) 





condition for pedestrians. Although the 
ramp was not provided by the municipality, 
it had notice of its dangerous condition. 
Even if under no duty to provide a ramp, as 
the municipality contended, it still remained 
liable for permitting a defective ramp to 
exist.—State of Missouri ex rel. Kansas City, 
Mo., relator v. Shain et al., respondents. 
Missouri Supreme Court, Division No. One. 
February 7, 1944. 10 CCH NEGLIGENCE 
CAsEs 266. 


Wm. E. Kemp, John J. Cosgrove, City Hall, 
Kansas City, Mo., for relator. 


Walter A. Raymond, Dierks Bldg., Daniel S. 
Millman, Lathrop Bldg., Kansas City, Mo., for 
respondents. 


(TEXAS) 


©@ Operation of mowing machine 
Amputation of child’s legs 
Res gestae 


An injury to a three year old child was 
caused by a horse-powered mowing machine 
owned and operated by the city and driven 
by its employee, who was cutting weeds at 
the time of the accident. The operator did 
not see the child until she was within a few 
inches of his blade; he stopped the machine 
as quickly as possible, but not in time to 
avoid the injury. The child’s legs were so 
badly cut that they had to be amputated. 
The lower court trial resulted in a judgment 
for the father of the injured child in the 
sum of $27,210. On appeal, the liability of 
a municipality for an accident such as this 
was sustained, but the judgment of the trial 
court was reversed for errors in the trial. 
At the trial, the mother of the child was 
permitted to testify as to statements made 
by the child about four hours after the ampu- 
tation operation and after she came out from 
the influence of the sedatives given her. This 
testimony should not have been admitted, 
since it did not constitute part of the res 
gestae. The statements were made neither at 
the time of the injury nor immediately 
afterward. There was also jury misconduct 
before the trial court. A statement made by 
a juror as to his experience in operating a 
mowing machine was clearly jury miscon- 
duct calculated to work an injury to the 
defendant, and probably did so. The judg- 
ment was reversed and a new trial ordered. 
—City of Houston, petitioner v. Quinones 
et al. Texas Supreme Court. February 2, 
1944. 10 CCH NEeEcLIcENcE Cases 272. 
Lewis W. Cutrer, Lester Settegast, Harry Dip- 
pel, Houston, Tex., for petitioner. 

Verle C. Witham, Robert H. Martin, Houston, 


RAILROAD CROSSING ACCIDENT 


(GEORGIA) 


© Passing between coupled cars 
Contributory negligence 


A boy, fifteen years of age, approached a 
public crossing which was blocked by a 
train of freight cars. He and a companion 
were riding bicycles and waited about ten 
minutes for the train to move. Then, seeing 
no engine attached to either end of the freight 
cars, he lifted his bicycle over the coupling 
between two of the cars and attempted to 
pass beneath the coupling. While in the act 
of passing, an engine of the defendant, with- 
out any warning backed toward the cross- 
ing and bumped the standing line of cars. 
The contact between the engine and the cars 
resulted in a leg injury to the boy. From 
this evidence the reviewing court was satis- 
fied that it could not be said as a matter of 
law that the injuries to the lad were the 
proximate result of his own negligence or 
failure to exercise ordinary care.—Atlantic 
Coast Line Railroad Co. v. Dickson. Georgia 
Court of Appeals. February 4, 1944. 10 
CCH NEGLIGENCE CAsEs 257, 

R. D Smith, Tifton, and Bennet & Harrell, 
Quitman, for plaintiff. 


Leonard Farkas, Albany, Robert R. Forrester, 
Tifton, and J. V. Davis, Albany, for defendant. 


(MISSISSIPPI) 


® Minors killed at public crossing 
Damages 
Instructions to jury 


Two children, aged ten and twelve years, 
were killed while on a public crossing. A 
claim for their deaths was filed, based upor 
the negligence of the defendant railroad and 
its engineer in not sounding the statutory 
signals and in not keeping a reasonable look- 
out in approaching the crossing. The Mis- 
sissippi statute authorized a jury to return an 
award for such damages as it might determine 
to be “just.” The trial court affirmatively 
instructed the jury that they could also find 
for the plaintiff for such “amount of money 
that the evidence shows that these boys 
might have voluntarily contributed to their 
parents after they reached twenty-one years.” 
This instruction constituted reversible error. 
The giving of this instruction contributed to 
the large award returned by the jury, 
$30,000, an amount which could not, under 
the Mississippi statute, have been returned, 
since the jury was also instructed that the 
decedents were negligent and that the recov- 
ery must be reduced because they were. 





Tex., George W. Eddy, Dallas, Tex., for re- In making its award the jury took into 

spondent. consideration the speculative element of fu- 
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ture contributions which had been submitted 
to it, though there was no evidence whatever 
to guide the jury in, or form a basis for, its 
determination. — Alabama Great Southern 
Railroad Company et al. v. Johnson et al., 
plaintiffs. United States Circuit Court of 
Appeals, Fifth Circuit. February 10, 1944. 
10 CCH NEGLIGENCE CAseEs 275. 

Ben F. Cameron, Lester E. Wills, Meridian, 
Miss., for defendants. 

Marion W. Reily, Meridian, Miss., for plaintiffs. 


STORE OWNER’S LIABILITY 


(MISSOURI) 


@ Fall over threshold 
Crippled condition of customer 
Instructions to jury 


The defendant’s store had a wooden thresh- 
old at its door. While leaving the store 
after making her purchases, the plaintiff, 
according to her version of the accident, 
slipped upon the worn portion of the board 
and at the same time the board sagged, 
causing her to fall. The defendant’s version 
of the accident was that the plaintiff did not 
fall upon the threshold, but fell after she had 
stepped down upon the flat tile surface of 
the landing, when her ankle turned under 
her. It was shown by the plaintiff’s evi- 
dence that as a child she had suffered an 
attack of infantile paralysis, which had pre- 
vented full development of her right arm 
and leg and had caused her to walk with a 
limp. Upon a judgment for the plaintiff, the 
defendant contended that an instruction 
given by the court was erroneous. This in- 
struction authorized the jury to find from 
the evidence that the threshold was in an 
unsafe condition for the use of persons en- 
tering and leaving the store, “and particularly 
this plaintiff.” The quoted language was 
contended to be error. The court did not 
agree with this argument and sustained the 
judgment of the trial court. The purpose in 
using the language complained of was not to 
predicate actionable negligence upon the 
breach of a duty owed to plaintiff as a per- 
son under physical disability, but rather to 
bring her within the general class of persons 
to whom the defendant owed the duty of 
keeping its premises reasonably safe.— 
Howell v. Kroger Grocery & Baking Com- 
pany, defendant. St. Louis, Missouri, Court 
of Appeals. February 8, 1944. 10 CCH 
NEGLIGENCE CASEs 268. 


Paul Koenig, James J. Scannell, Jr., Wm. E. 


Dietz, W. W. Schiek, 4 N. 8th St., Wm. H. 
Allen, Pierce Bldg., St. Louis, Mo., for plaintiff. 


Wayne Ely, Tenth Floor Commerce Bidg., St. 
Louis, Mo., for defendant. 
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SHOOTING OIL WELL _ 


(ILLINOIS) 


© Explosion of torpedo 
Failure to swab or kill well 
Contributory negligence 


In shooting an oil well with a nitroglycerine 
torpedo, an explosion occurred. Suit was 
brought on the ground that the shooting 
was negligently performed, in that the well 
was neither swabbed nor killed, although 
it was in an unsafe condition. The upward 
pressure existing in the well forced the tor- 
pedo upward and caused a premature explo- 
sion, resulting in the destruction of the 
plaintiffs’ property. The trial court ren- 
dered a judgment for the plaintiffs, based 
upon the verdict of the jury. On appeal, 
the action of the jury in finding the defend- 
ant guilty of negligence could not be dis- 
turbed, since the province of the jury was to 
determine from the facts presented whether 
the defendant was actually negligent. As 
against the contention that a verdict should 
have been directed for the defendant because 
of contributory negligence of the plaintiffs, 
the reviewing court held that the question 
of the plaintiffs’ negligence was likewise for 
the jury to determine. Whether the safety 
cap furnished the defendant by the plaintiffs 
was, in fact, defective could not be stated 
as a matter of law. Evidence showing that 
the control head had been used but a few 
days previously and was relatively new justi- 
fied the submission of the contributory 
negligence issue to the jury.—Worcester, as 
Trustee, et al., plaintiffs v. Pure Torpedo 
Company. United States Circuit Court of 
Appeals, Seventh Circuit. February 4, 1944. 
10 CCH NEeEcticeNce Cases 219, 

Joseph Harrow, John Owen Wilkinson, Corwin 
D. Querrey, for plaintiffs. 


Donald L, Thompson, Charles Wham for de- 
fendant. 


STATE'S LIABILITY 


(NEW YORK) 


e Attendants in state hospital 
Death of inmate in fist fight 
Autopsy 


The death of an inmate of a state hospital 
resulted in a suit against the State. It was 
proved that but one attendant was provided 
for twenty-eight patients, who were confined 
in a “day room” measuring 50 by 35 feet. 
A defense of contributory negligence, based 
upon an allegation that the deceased may 
have started the quarrel that led to his 
death, was untenable, since the man’s mental 
condition placed him beyond the sphere of 
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responsibility for his acts. Since all twenty- 
eight of the patients were of the assaultive 
type, it was concluded by the court that one 
attendant was insufficient supervision over 
the inmates. The State, with ample notice 
of the possibility of uprisings, should have 
anticipated, and prevented, the assault. An 
autopsy performed by the coroner was also 
unlawful, since if is a coroner’s duty to as- 
certain the cause of death, a fact which was 
known to the hospital authorities. Nor was 
there any justification for the burial of the 
decedent’s body after removal of his heart 
and brain and other organs, but prior to re- 
placement thereof. The unauthorized autopsy 
and burial of the dismembered body invaded 
the private rights of the widow and children, 
for which they were entitled to damages.— 
Gould, Admx. et al., claimants v. State of 
New York. New York Court of Claims. 
February 3, 1944. 10 CCH NEGLIGENCE 
CAsEs 282. 

Edward Deutsch, Samuel L. Greenberg, Arthur 
L. Gould, for claimants. 

John J. Bennett, Jr., former Atty. Gen., Martin 
P. O'Leary, Moses Kove, Asst. Attys. Gen., 
Nathaniel L, Goldstein, Atty, Gen., William F. 
McNulty, Mortimer H. Michaels, Asst. Attys. 
Gen., for the State. 


STORE OWNER’S LIABILITY 


(NEW JERSEY) 
© Directions as to entry on premises 


Status of visitor 


While on a shopping errand, the plaintiff 
stopped at the defendant’s store and asked 
if there was anything she could bring for the 
defendant. She was requested to bring some 
mousetraps and upon her return to “go in 
the back door” because there was a bell on 
the store door which rang when customers 
entered and required the defendant to come 
from her residence upstairs down into the 
store. The plaintiff procured the mouse- 
traps and entered upon the defendant's 
premises in the manner directed, but finding 
no sign of the defendant, she proceeded 
down the steps into the store. As she was 
descending these steps, she caught her heel 
aud tumbled into a quantity of soda bottles, 
suffering the injuries for which suit was 
brought. Holding that the plaintiff was 
merely a social visitor, with only the rights 
of a licensee, the lower court denied a re- 
covery. In so doing there was error, since 
the plaintiff was upon the premises at the 
invitation of the defendant and for her benefit. 
The fact that she was directed to enter by 
the rear door did not constitute a limitation 
upon the manner in which she must leave. 
It was a question for the jury as to whether 
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there was actionable negligence present.— 
Waters, plaintiff v. Solitare. New Jersey 
Court of Errors and Appeals. February 2, 
1944. 10 CCH NEGLIGENCE CasEs 263. 


Morris Bloom, Guarantee Trust Bldg., Atlantic 
City, N. J., for plaintiff. 

De Brier and Shahadi, Harry Miller, Atlantic 
City, N. J., for defendant. 
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ruling, that brand-new form, that last- 
minute change or development. For sound planning, 
accurate decision, trouble-free action in wartime busi- 
ness relations with the federal government, the safe, 
the sensible practice is to follow today's law, today’s pro- 
cedure as set forth in the GOVERNMENT CONTRACTS 
Unit of the CCH War Law Service. 
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and why-to-do-it of Army Procurement Regulations (PR's), 
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lations, allowable costs, VT loans, modification, 
renegotiation, termination, and all the rest. 
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